
ELECTOWL AREA SERVICES COMMITTEE MEETING 

Tuesday, 
March 6,2012 

Regional District Board Room 
175 lngram Street, Duncan, BC 

A G E N D A  

1. APPROVAL OF AGENDA 

2. ADOPTION OF MINUTES 
MI Minutes of February21, 2012 EASC Meeting 

3. BUSINESS ARISING FROM MINUTES 

4. DELEGATIONS 
D l  Michael Dix regarding request to expedite DP Application 
D2 Anita Rafidi regarding request to re-evaluate decision 

respecting Sun Lotus operations 

5. STAFF REPORTS 
R1 Maddv Koch, Planning Technician. reaardina A~~l iCat ion No. 2-F-I 1 DVP . - - , .  

(~pplicant: ' Stan van Basten)) 
R2 Maddy Koch, Planning Technician, regarding Application No. 1-B-12DVP 

(Applicant: Arie Vanderkley) 
R3 Nino Morano, Bylaw Enforcement Officer, regarding Compensation 

For livestock (RobleyiOldfield) 
R4 Nino Morano, Bylaw Enforcement Officer, regarding Compensation 

For livestock (Eben) 
R5 Brian Duncan, Manager, regarding Risks and Liabilities of Green Buildings 

Study by BCCA 
R6 Mike Tippett, Manager, regarding Strata Plans 

6. INFORMATION 
IN1 Minutes of Area A Parks Commission AGM of February 9, 2012 
IN2 Minutes of Area AAPC meeting of February 13, 2012 
IN3 Minutes of Area B Parks Commission meeting of February 16, 2012 
IN4 Minutes of Area D Parks Commission meeting of February 20, 2012 
IN5 Minutes of Area I Parks Commission meeting of February 14, 2012 

Pages 

1-2 

7. NEW BUSINESS 
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8 PUBLICIPRESS QUESTIONS 

9. CLOSED SESSION 
Motion that the meeting be closed to the ~ubl ic  in accordance with the Community Charter Part4. 
Division 3, Section 906), subsections as'noted in accordance with each agenda item 

CSMl Minutes of Closed Session EASC minutes (February 7,2012) 140-141 
CSRl Land Acquisition (Section 90(l)(e) 142-144 

10. ADJOURNMENT 

NOTE: A copy of the full agenda package is available at the CVRD website www.cvrd.bc.ca 

Director M. Walker 
Director B. Fraser 
Director I. Morrison 

Director M. Marcotte Director P. Weaver 
Director G. Giles Director L. Duncan 
Director L. lannidinardo Director M. Dorey 



PRESENT 

CVRD STAFF 

Minutes of the Electoral Area Services Committee Meeting held on Tuesday, 
February 21, 2012 at 3:00 pm in the Regional District Board Room, 175 lngram 
Street, Duncan, BC. 

Director M. Walker, Chair 
Director L. lannidinardo 
Director M. Marcotte 
Director P. Weaver 
Director I. Morrison 
Director M. Dorey 
Director B. Fraser 
Director L. Duncan 
Director G. Giles 
Absent: Director M. Marcotte 
Alt. Director Rob Waters 

Tom Anderson, General Manager 
Mike Tippett, Manager 
Rob Conway, Manager 
Mark Keuber, General Manager 
Ryan Dias, Parks Superintendent 
Brian Duncan, Manager 
Ann Kjerulf, Planner Ill 
Alison Gamett, Planner I 
Sybille Sanderson, AIGeneral Manager 
Warren Jones, Administrator 
Cathy Allen, Recording Secretary 

APPROVAL OF The Chair noted changes to the agenda which included adding five items of 
AGENDA listed New Business. 

It was Moved and Seconded that the agenda, as amended, be approved. 

MOTION CARRIED 

It was Moved and Seconded that the Minutes of the Februaly 7 ,  2012, EASC 
meeting be adopted. 

MOTION CARRIED 

BUSINESS ARISING There was no business arising, 

DELEGATIONS 

D l  - Wyndlow Greg Wyndlow, was present on behalf of the North Oyster Ratepayers 
Association, regarding Bylaw No. 3573, new North Oyster fire hall. Mr. 
Wyndlow referenced letters dated December 8, 201 1 and February 8, 2012 to 
the Board Chair, as well as additional information distributed under New 
Business. Mr. Wyndlow questioned whether budget is available for a new fire 
hall, and requested that new tax money go into a reserve building fund. He 
also suggested that a public meeting is needed to discuss the subject of a new 
fire hall. 
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A question and answer period ensued with the delegate, Committee members 
and staff. 

The Chair thanked Mr. Wyndlow for appearing. . ~ . .  

STAFF REPORTS 

R1 - Laird Alison Garnett, Planner I, reviewed staff report dated February 14, 2012, 
regarding Application No. 1-G-IORS (LairdIChristie) to permit seven residential 
bare land strata lots on property located at 10830 Chemainus Road. 

It was Moved and Seconded 
1. That zoning and OCP amendment bylaws for Application No. I-G-10 

RS (LairdIChristie) be forwarded to the Board for consideration of 1"' 
and 2" reading. 

2. That a public hearing be scheduled with Directors from Areas G, H and 
E as delegates, subject to the following being submitted in a form 
acceptable to the CVRD prior to scheduling the hearing: 
1. That a professional engineer prepares an operational plan for 

ongoing maintenance of the sewage treatment system, and a draft 
covenant is submitted to ensure maintenance recommendations are 
implemented; 

2. That the drainage study be revised such that all proposed rain water 
management infrastructure is removed from proposed park area and 
relocated to strata property; 

3. That a draft covenant be submitted respecting parkland dedication 
and public access; 

4. That a draft covenant be submitted to ensure dedication of private 
road to MOT at time of subdivision, to prevent duplication of access 
points along Chemainus Road; 

5. That the applicants agree in writing to the costs associated with 
installation of a fire hydrant, in a location suitable to the CVRD. 

MOTION CARRIED 

2012 BUDGETS 

R2 -Budget 350 It was Moved and Seconded 
That the 2012 Fire Protection-North Oyster Budget (350) be adjusted to 
increase the tax requisition to the new maximum requisition as per CVRD 
Bylaw No. 3573 - North Oyster Fire Protection Service Amendment Bylaw, 
201 1 with the additional funds to be transferred to Capital Reserves. 

MOTION CARRIED 

R3 - Budget 351 It was Moved and Seconded 
That the 2012 Fire Protection-Mesachie Lake Budget (351) be accepted. 

MOTION CARRIED 
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R4- Budget 352 It was Moved and Seconded 
That the 2012 Fire Protection-Cowichan Lake Budget (352) be accepted 

MOTION CARRIED 

R5 - Budget 353 It was Moved and Seconded 
That the 2012 Fire Protection-Saltair Budget (353) be accepted. 

MOTION CARRIED 

R6 - Budget 354 It was Moved and Seconded 
That the 2012 Fire Protection-Sahtlam Budget (354) be adjusted by moving 
$60,000 from TransferIGeneral Capital Fund to SCBA. 

MOTION CARRIED 

R7 - Budget 355 It was Moved and Seconded 
That the 2012 Fire Protection-Malahat Budget (355) be amended by increasing 
the MFA funding from $225,000 to $265,000 and that the requisition be 
lowered from $178,777 to $151,237, and further that the CRD contribution be 
decreased to $62,930. 

MOTION CARRIED 

R8 - Budget 356 It was Moved and Seconded 
That the 2012 Fire Protection-Eagle Heights Budget (356) be decreased 
$7,011 from $172,508 to $165,497. 

MOTION CARRIED 

R9 - Budget 357 It was Moved and Seconded 
That the 2012 Fire Protection-Honeymoon Bay Budget (357) be amended to 
increase the tax requisition by $5,038 to bring it back up to the 2011 tax 
requisition of $165,077. 

MOTION CARRIED 

R10 - Budget 358 It was Moved and Seconded 
That the 2012 Fire Protection-Youbou Budget (358) be accepted. 

MOTION CARRIED 

R1 I - Parks 

231 -Area A It was Moved and Seconded 
That the 2012 Electoral Area A Community Parks Budget (231) be amended 
by increasing the requisition by $64,400 and increasing the parks infrastructure 
capital by $64,400. 

MOTION CARRIED 
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232 - Area B It was Moved and Seconded 
That the 2012 Electoral Area B Community Parks Budget (232) be amended 
by adding provincial conditional grant $208,000 under revenue, increasing 
lease improvements capital by $23500 (increased to $260,000 total), and 
decreasing land capital by $27,000 (land capital decreased to $468,000). 

MOTION CARRIED 

234 - Area D 

235 - Area E 

236 - Area F 

It was Moved and Seconded 
That the 2012 Electoral Area C Community Parks Budget (233) be amended 
by increasing the requisition by $20,000 ($20,000 for quany nature park 
washroom and $10,000 donation to Bench School playground). 

MOTION CARRIED 

It was Moved and Seconded 
That the 2012 Electoral Area D Community Parks Budget (234) be amended 
by adding federal conditional grant $65,000 under revenue (WCCAP grant 
park improvements), increasing lease improvements capital by $110,000 
(increased to $149,822 total), and decreasing land capital by $45,000 (moved 
to lease improvements). 

MOTION CARRIED 

It was Moved and Seconded 
That the 2012 Electoral Area D Community Parks Budget (234) also be 
amended by increasing the requisition by $30,000 and increasing lease 
improvements capital by $30,000. 

MOTION CARRIED 

It was Moved and Seconded 
That the 2012 Electoral Area E Community Parks Budget (235) be accepted 

MOTION CARRIED 

It was Moved and Seconded 
That the 2012 Electoral Area F Community Parks Budget (236) be accepted. 

MOTION CARRIED 

It was Moved and Seconded 
That the 2012 Electoral Area G Community Parks Budget (237) be accepted. 

MOTION CARRIED 
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238 -Area H It was Moved and Seconded 
That the 2012 Electoral Area H Community Parks Budget (238) be amended 
by increasing transfer from reserves by $6,000 (increased to $18,000 total), 
and adding land capital to show $6,000 (new). 

MOTION CARRIED 

239 - Area I It was Moved and Seconded 
That the 2012 Electoral Area I Community Parks Budget (239) be amended by 
adding provincial conditional grant $400,000 under revenue, adding transfer 
from reserves $100,000 under revenue, and adding parks infrastructure capital 
to show $500,000 (new). 

MOTION CARRIED 

279 - Parks and It was Moved and Seconded 
Trails That the 2012 Community Parks and Trails Budget (279) be accepted 

MOTION CARRIED 

281 -Bright Angel It was Moved and Seconded 
Park That the 2012 Bright Angel Park Budget (281) be amended by adding 

provincial conditional grant $400,000 under revenue, adding lease 
improvements capital to show $533,843 (new - grant plus buildings capital), 
and decreasing buildings capital by $138,843 (decreased to zero dollars). 

MOTION CARRIED 

282 -South It was Moved and Seconded 
Cowichan Parks That the 2012 South Cowichan Parks Budget (282) be accepted. 

MOTION CARRIED 

456 - Saltair 
Recreation 

It was Moved and Seconded 
That the 2012 Saltair Recreation Budget (456) be accepted. 

MOTION CARRIED 

R12 - Budgets, 
Planning & 
Development 

310 -Animal Control 

R15 - Feral Cats Discussion regarding Staff Report dated February 15, 2012, from Nino Morano, 
Bylaw Enforcement Officer, regarding FeraliStray Cats. 
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It was Moved and Seconded 
That the 2012 Animal Control Budget (310) be increased by $10,000 to provide 
for a spaylneuter return program, and that Budget 310, as amended, be 
accepted. 

MOTION CARRIED 

320 - Inspections and It was Moved and Seconded 
Enforcement That the 2012 Inspections and Enforcement Budget (320) be accepted. 

MOTION CARRIED 

325 - Community It was Moved and Seconded 
Planning That the 2012 Community Planning Budget (325) be amended to increase 

revenue under Provincial grants by $20,000 and increase expenditures under 
contract for services by $20,000. 

MOTION CARRIED 

It was Moved and Seconded 
That the 2012 Community Planning Budget 325 be accepted as amended. 

MOTION CARRIED 

490 - Thetis Is. Wharf It was Moved and Seconded 
That the 2012 Thetis Island Wharf Budget (490) be accepted. 

MOTION CARRIED 

491 - Thetis Is. Boat It was Moved and Seconded 
Launch That the 2012 Thetis Island Boat Launch Budget (491) be accepted. 

MOTION CARRIED 

Other Budgets 

102 - Library It was Moved and Seconded 
That the 2012 Vancouver Island Budget (102) be accepted, 

MOTION CARRIED 

Ill -118-Grants in It was Moved and Seconded 
Aid That the 2012 Grant in Aid Budgets (1 11 -Area A, 112 - Area B, 113 -Area 

C, 114-AreaD, 115-AreaE, 116-Area F, and 118-Area I) beaccepted. 

MOTION CARRIED 

That the 2012 Grant in Aid Budget ( I  17, Area G) be increased by $500 

MOTION CARRIED 
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250 - Electoral Area It was Moved and Seconded 
That the 2012 Electoral Area Services Budget (250) be accepted. 

MOTION CARRIED 

450 - Recreation It was Moved and Seconded 
That the 2012 Recreation - Mill Bay Budget (450) be accepted 

MOTION CARRIED 

451 - Recreation It was Moved and Seconded 
That the 2012 Recreation - Glenora Budget (451) be accepted. 

MOTION CARRIED 

460 -Recreation It was Moved and Seconded 
That the 2012 Recreation - Norih Oyster Budget (460) be accepted. 

MOTION CARRIED 

463 - Wooden Boat It was Moved and Seconded 
Society That the 2012 Cowichan Wooden Boat Society Budget (463) be accepted. 

MOTION CARRIED 

465 -Historical It was Moved and Seconded 
Society That the 2012 Cobble Hill Historical Society Budget (465) be accepted. 

MOTION CARRIED 

466 - Recreation It was Moved and Seconded 
That the 2012 Recreation - Cobble Hill Budget (466) be accepted. 

MOTION CARRIED 

467 - Shawnigan L. It was Moved and Seconded 
Historical Society That the 2012 Shawnigan Lake Historical Society Budget (467) be increased 

from $8,500 to $17,000. 

MOTION CARRIED 

469 - Cowichan It was Moved and Seconded 
Station That the 2012 Cowichan Station Association, Area E Budget (469) be 

accepted. 

MOTION CARRIED 

470 - Frank Jameson It was Moved and Seconded 
That the 2012 Frank Jameson Community Centre Budget (470) be accepted 

MOTION CARRIED 
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475 - Mill Bay It was Moved and Seconded 
Historical That the 2012 Mill BayIMalahat Historical Society Budget (475) be accepted 

MOTION CARRIED 

478 - Cowichan It was Moved and Seconded 
Station Assoc. That the 2012 Cowichan Station Association, Area E Budget (478) be 

accepted. 

MOTION CARRIED 

489 - Nature, Habitat It was Moved and Seconded 
That the 2012 Nature and Habitat, Area t Budget (489) be accepted 

MOTION CARRIED 

492 - Cowichan Lake It was Moved and Seconded 
Water Protection That the 2012 Cowichan lake Water Protection Budget (492) be accepted 

MOTION CARRIED 

495 - S. Cowichan It was Moved and Seconded 
Community Policing That the 2012 South Cowichan Community Policing Budget (495) be increased 

to $45,000. 

MOTION CARRIED 

STAFF REPORTS 

R13 -Census It was Moved and Seconded 
That the staff report dated February 10, 2012, from Ann Kjerulf, Planner Ill, 
regarding 2011 census population and dwelling counts, be received and filed. 

MOTION CARRIED 

R14 - Float Home It was Moved and Seconded 
Regs. That staff initiate a process to amend the Electoral Area D Cowichan Bay 

Official Settlement Plan Bylaw No. 925 and Electoral Area D Zoning Bylaw No. 
1015 to regulate float homes in Cowichan Bay Village. 

MOTION CARRIED 

R15 - Stray Cats It was Moved and Seconded 
That the staff report dated February 15, 2012, from Nino Morano, Bylaw 
Enforcement Officer, regarding FerallStray Cats, be received and filed. 

MOTION CARRIED 
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RIG - BC Mot 
permits, Shawnigan 
Lake 

R17 - BC Mot permit, 
Cowichan Bay 

R18 - Mobile Home, 
Mountain Rd. 

R19 - Cowichan 
Tribes Land Use Plan 

Ryan Dias reviewed staff report dated February 21, 2012 from Tanya Soroka, 
Parks and Trails Planner, regarding permit to construct with BC Mot for three 
road ends on Shawnigan Lake. 

It was Moved and Seconded 
That the CVRD enter into a permit to construct agreement with BC MOT for the 
following three undeveloped road ends leading to Shawnigan Lake: 
Worthington Road, Bell-Irving Road and May Road, all to be developed under 
the Electoral Area B Community Parks function as public accesses to the Lake. 

MOTION CARRIED 

Ryan Dias reviewed staff report dated February 21, 2012, from Tanya Soroka, 
Parks and Trails Planner, regarding permit to construct with BC Mot for Wilmot 
Road in Cowichan Bay. 

It was Moved and Seconded 
That the CVRD enter into a permit to construct agreement with BC MOT for a 
trail in the section of Wilmot Road right of way in front of the Cowichan Bay 
Estates Development to be managed under the Electoral Area D Community 
Parks function. 

MOTION CARRIED 

It was Moved and Seconded 
That staff report dated February 13, 2012, from Brian Duncan, Manager, 
Inspections and Enforcement Division, regarding mobile home at 2943 
Mountain Road (Ross) meeting CVRD mobile home park policy, be received 
and filed. 

MOTION CARRIED 

It was Moved and Seconded 
That the CVRD Board Chair forward a letter of support to the Cowichan Tribes 
supporting their funding request to the Real Estate Foundation for their 
proposed Land Use Plan. 

MOTION CARRIED 

CORRESPONDENCE 

C1 to C8 -Grants in 
Aid 

It was Moved and Seconded 

That a grant in aid, Electoral Area A - Mill BaylMalahat, in the amount of $500 
be given to Ecole Mill Bay PAC to promote green living for families in the 
Cowichan Valley. 

That a grant in aid, Electoral Area A - Mill BayIMalahat, in the amount of $250 
be given to The Cowichan Spirit of Women's Resource Centre to help serve 
the women and children in the Cowichan Valley. 
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That a grant in aid, Electoral Area B - Shawnigan Lake, in the amount of 
$1,000 be given to Francis Kelsey Secondary School to provide a 
bursarylbursaries to graduating students from Area B. 

That a grant in aid, Electoral Area B - Shawnigan Lake, in the amount of 
$1,000 be given to Cowichan Secondary School to provide a bursarylbursaries 
to graduating students from Area B. 

That a grant in aid, Electoral Area B - Shawnigan Lake, in the amount of 
$11,500 be given to Inspire! Shawnigan Lake Arts, Culture and Heritage 
Society to assist with funding annual community arts events 

That a grant in aid, Electoral Area A - Mill BaylMalahat, in the amount of 
$1,500 be given to CMS Food Bank to help support needing families in Area A. 

That a grant in aid, Electoral Area A -  Mill BaylMalahat, in the amount of $2000 
be given to Francis Kelsey School to provide four $500 bursaries to graduating 
students from Area A. 

That a grant in aid, Electoral Area A -  Mill BaylMalahat, in the amount of 
$1,500 be given to Cowichan Therapeutic Riding Association to help 
individuals with various disabilities in our community. 

That a grant in aid, Electoral Area D - Cowichan Bay, in the amount of $250 be 
given to Cowichan Spirit of Women's Centre to help serve the women and 
children in the Cowichan Valley. 

That a grant in aid, Electoral Area D - Cowichan Bay, in the amount of $500 be 
given to Ecole Mill Bay PAC to promote green living for families in the 
Cowichan Valley. 

MOTION CARRIED 

INFORMATION 

INI, IN2, IN3 - 
Minutes 

IN4 - Minutes 

It was Moved and Seconded 
That the following minutes be received and filed: 

Minutes of Area F Parks Advisory meeting of February 17, 201 I 
Minutes of Area I APC meeting of February 7,2012 
Minutes of Area D parks Commission AGM of January 17,2012 

MOTION CARRIED 

It was Moved and Seconded 
That the minutes of the Area B APC meeting of February 2,2012, be amended 
to remove contact information, and that the minutes as amended by received 
and filed. 

MOTION CARRIED 
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IN5 - Building Report 

IN6 - 2011 Year End 
Report 

NEW BUSINESS 

NBI - D l  Add-on 

NB2, NB3, NB4, NB5 - 
Minutes 

ADJOURNMENT 

It was Moved and Seconded 
That the January 2012 building report be received and filed. 

MOTION CARRIED 

It was Moved and Seconded 
That the 201 1 Year End Report be received and filed. 

MOTION CARRIED 

It was Moved and Seconded 
That the add-on material to agenda item D l  (G. Wyndlow) be received and 
filed. 

MOTION CARRIED 

It was Moved and Seconded 
That the following minutes be received and filed: 

Minutes of Area B parks Commission meeting of January 19, 2012 
Minutes of Area F Parks Advisory AGM meeting of February 16, 2012 
Minutes of South Cowichan Parks Commission meeting of February 13, 
2012 
Minutes of Area AAPC meeting of February 13, 2012 

MOTION CARRIED 

It was Moved and Seconded 
That the meeting be adjourned 

MOTION CARRIED 

The meeting adjourned at 5:30 pm. 

Chair Recording Secretary 
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a yogic health and wellness center 

Letter of Intent for Sun Lotus Art House 
located at 5070 Culvertorz Rd & 5071 Belvedere Rd., Duncan, Avea F 

We are applying to rezone 5070 Culverton & 5071 Belvedere as P2 (with variance for 
existing second dwelling) to enable us to develop a yogic health and wellness center. 

vi&k7vW 
To provide an inspiring place for people to truly reconnect with their families, 
friends, themselves and nature, while enjoying beautiful & peaceful 
gatherings. 

To recycle, reuse, reduce and rethink at every opportunity; providing a model 
of creative sustainable living, which is in harmony with nature and man. 

To serve, live &work peaceably in a happy connectedneighborhood & 
beyond. 

To conscientiously work with people from across the globe to promote cross- 
cultural understanding, cooperation, greener & kinder lifestyle choices. 

To continuously carve out the natural beauty of Sun Lotus with a goal of 
creating a natural-sanctuary for our community, a stunning botanical garden, 
which will continue to provide respite and inspiration for generations to come. 



OUR SIGNED LETTERS OF SUPPORT & comine~~ts (CONSOLLDATED): 

1.Valerie & Eldon Burnside, 5090 Culverton (immediate neighbour) 
We hear nothing when Paul and Anita are hosting weddings the music is shut down early 
and we are not bothered at all. 
Eldon's health has not been goodfor the past one and halfyears, and Paul andAnita 
have been very helpful. (Eldon is fighting cancer) 

2. Linda & Barry Saunders, 5075 Culverton (directly across the street) 748-3040 
We have lived directly across the street>onz Paul andAnita since they have been in 
business and we have never had and issues with the noise or trafic. They have always 
been considerate and come over to ensure it wasn't too louk They have put on fund 
raisers to assist with third world countries, health and wellness fairs to assist with life's 
stresses. They do a lot of good for the community. It would be a shame ifthey were 
forced to shut down. They always keep the road tidy, (even when its not their mess). 

3. Linda Gary, (Gary Interiors) Belvedere crescent 
The owners of Sun Lotus are very respectful of their neighbours. I dont hear any noise 
and anz not at all bothered by this small business. I think it would be wise to let it 
continue as it has been. 

4. Rob Kolenberg (Kolenberg motors) 5015 Belvedere (directly across the pond) 
748-9789 
I have lived next door to this property for I9 years and appreciate the growth of our 
neighbourhood. I have been a small business owner in the Cowichan Valley for 
28yeal,s, and understand the importance of encouraging investment in our community. 
Sun Lotus is a great exanyle of whet the valley and our neighbourhood needs for the 
future. 

5. Rob & Rhonda Graicher, 5005 Culverton Rd. 
Although we are not directly affected by the music, we can still hear it on occasion. The 
traffi does increase but has never bothered us as this area seems to have alot of trafic 
normally. We are in full support ofPaul andAnita5 business and hope the CVRD will 
allowe them to w continue. It would be a shame in these tough times, when people are 
losing jobs an2 businesses are closing, to shut them down. They provide a happy event 
with families and friends which is no dzfferent than anyone else having aparty in the 
neighbourhood. They want to work with the surrounding homes to make this work. 
Please don't let thefiw take awayfrorn the many. 

6. George White, 5640 Jordon's Lane 597-0663 
Not having an actual park around, I am happy to have a place around that is beautiful 
and available to the public for gathering and celebration. 

7. Keith Lamont, Aquino Rd. 701-0571 
I support small business. 

/I Q/ 



$.Tony Kavs (spelling?), 5000 Culverton rd. 
9. Robert kerfoot ,  5201 Wimmer rd. 748-1555 
10 Katherine Tabler, (directly across the street) Belvedere rd. 

11. Judika-Blok-Andersen, 5475 Aquino 
This is an awesome venture that does and will enrich our neighbourhood!! 

12. Gerald W a l l ,  General Director, Cowichan River Bible Camp 
To whom it inay concern: Please be advised that it was it was our pleasure to live at 
5070 Belvedere Cresc. from May of 1997 to Aug 31,201 1 and be a part of the 
neighborhood of the Culverton Rd. area. Our property was across the road froin the Sun 
Lotus property. While we were able to hear music from some of the events held at Sun 
Lotus, it was never obnoxious our overly loud. We appreciated the fact that they were 
respectful of the later evening hours and how the neighborhood could be affected by the 
celebrations going on. At present we are residing in Duncan however I am the manager 
of Cowichan River Bible Camp whose property falls in both areas E and F of the 
Cowichan Valley Regional District. 

We will continue to survey our neighbors for feedback, and may add more to this list. 



- 

Annual Corn/~uni@-Revenue Generated by Si/n Lotus: 

a conservative estimate based on an average wedding: 

110 guests X $300. per person= $33,000. 
+ $17,000. wedding budget = $50,000. total spent 

In the last 5 years: 

52 weddings X 50,000= 2,600,000.00 in total 

annual average: 
$520, 000. brought to the Cowichan Valley by Sun Lotus each summer 

* This is the equivalent of 12 full time jobs paying $45,000. annually. 
In other words, we have been responsible for 12 people having a viable 
livelihood in Duncan 

. Businesses which will be highly impacted include: 
Special Occasions, (which could see as much as $12,000. lost revenue 
this year-but as much as $20,000. on average) 
The Best Western and many other hotels, B&B's 
Leaf & Petal, and other flower suppliers 
Alley Cat Hair and other hairdressers, estheticians & cosmeticians 
Thrifty's, Sunflower cafe and other food suppliers 
The local liquor store, and the local caterers 

*By far, the majority of our guests are coming from the mainland and abroad 
Those coming from abroad are often spending many nzore days in tlze valley 
surrounding the wedding event. (which is not calculated in ...) 

*As well, the additional touristicpvomotion and runoff both locally and 
overseas via word of mouth and internet, cannot be under estimated. 



Number of Households 

Income 

Category 
1 Family Households 

Multi-Family Households 
Non-Fa~nily I-Iousel~olds 

Total 

Number of Households 
20,565 

390 
7,890 

28,845 

For more information contact: 

Average Household Income 
Median Household Income 

Average Family Incoine 
Employment Income 

Male Full Year Full Time Average 
Female Full Year Full Time Average 

Kathy Lachman, Business Development Officer 
Economic Development Cowichau 
250- 746-7880 ext. 248 

$51,564- 
( ~ $ 4 3 , 5 6 0 2  - 

$57,803 
$35,409 
$48,000 
$32,000 

Median Total Income $20,483 
Source: BC Stats 



Age Distribution 

Source: Statistics Canada 2006 

Total Pop: 76,930 
All Ages 

0-14 
15-24 

For more idormation contact: 

Kathy L a c h a n ,  Business Development Officer 
Econoinic Development Cowichan 
250- 746-7880 ext. 248 

Male 
37,715 
6,590 
4 8711 

Female 
39,215 
6,320 
a ~n 



Clarity on the petition against Sun Lotus: 

This petition was signed by 9 households, but was written and collected door to door solelv by. 
Cavetta Tall: 

Many have signed for reasons other than what has been stated on the cover letter 
It contains statements which are not true: 
We have been in operation for 10 years, in which time we have hosted about 52 weddings and several 
other large gatherings; our neighbourhood l~as never experienced "vandalisnz or drunken wedding 
guests" and we have not been " repeatedly vequested to secede. " 

Some supporters informed us that she was quite aggressive when they declined to sign. 

1.Ms. Tarr, being a forthright woman of strong will and good morals. Brought t*etition to us and 
infornied me in person that she is not actually bothered by noise. But is mostly bothered by the fact that 
the enterprise goes against zoning bylaw. Moreover, she admitted that over the years we have vastly 
inzproved any and all intpact orz tlte rzeighbourlzood, and that currently there are no issues which truly 
impact the enjoyment of her property. 

2.Tbe Bergmans, who are our direct rzeiglzbouvs, have told us that they are only bothered when there 
is too much bass irz the nzusic and that since we have made adjustments they are not bothered and 
don't hear much. Further to that, Carl Bergman has agreed to help us soundproof even more with the 
addition of an earthen berm at the open corner of his lot, to which we will add several trees large trees. 

3. Joan Green, stated to me that her only concem was a slight increase in trafic. As she is situated 
beyond our driveway; we have detemuned that people are accidentally passing our lane and then 
tunling around. 1 suggested we might resolve the pprblein wit11 better signage to which she agreed. 
Furthennore, they heav nothing of our events. 

4.The McNabbs, stated that they used to be able to hear our events but that it is vastly improved and 
they are not nzuch botheved by it now. They recognize there is an increase in traffic but did not claim 
that it bothered them. 

5.The Sawyers, state they are only concerned with the effect it might have on real estate values. I 
reminded them that a thriving economy with job opportunities is a bigger positive factor on real estate 
than the existence of our business which is quite down the road fioin them. 7?ney told me they are not 
impacted otherwise. 

6.The Jordans, also stated they are mostly concerned about the possible effects on veal estate value, 
but they also see an increase in traffic-also, they do not hear any noise. 

7.Leana & Calvin Hill, are veiy sensitive to, and most affected by noise, however we have assured 
them that we will tighten up the time frames, restrict noise on all other days; begin to move into retreats 
and that, together with the berm on the Berg~nan's property they should see significant improvement. 

8 & 9The Philips and The Willows could not been contacted for coinlent. 

It remains to be seen who is genuinely motivated to express opposition at a public hearing. 

Furthermore, we had manyhand written, voluntary letters of recommendation, 
delivered to our door by numerous neighbours who continue to support our 
efforts to create community and enhance economic growth. (see attached) 

E", 



Notes regarding FINAL REPORT 
SUSTAINABILE ECONOMIC STRATEGY 
from Economic Development Cowichan 

A main challenge is the lack of communication between the goals of 
the EDC and the local governments .... local governments need to 
adopt flexible, 

Local governments should actively participate and support the 
strategies that make sense for our region. 

Cowichan region has experienced job losses in the tradition 
employment sectors and is in a position to seek to create more jobs. 

Some of the key strategies aimed at growing and diversifying are: 
-Increasing the capacity of the region as a place for business 
-Creating a unique sense of Place 
-promoting creative and cultural enterprises 
-supporting Cowichan tourism 

Sustainablity ideally makes things even better for those who come 
after us. And is highly supported by residents and businesses alike. 

Sustainability now encompasses natural/environmentaI capital, as well 
as social and economic capital-all three have to be seen as 
interconnected to create a healthy society and community. 

a sustainable city is "one in which its people and businesses 
continuously endeavor to improve their natural, built, and cultural 
environments at neishborhood and reqional levels, whilst workins in 
ways which always support the qoal of slobal sustainable 
development. 

Cowichan economic base must become more diversified to be 
sustainable into the future .... we need a flexible adaptable base 
consisting of small scale businesses. 
Cowichan's basic assets should be valued and preserved: natural 



setting, natural resources, cultural heritage, social institutions ... 

We need QUALITY OF LIFE ASSETS, to attract residents, business, 
and visitors 

We need to keep capital intact (not leaving the area) not only money 
capital, but natural and human capital as well. 

Focus groups emphasized the preservation and enhancement of the 
quality of life as very important factors to them. 

We need to invest in "community" oriented businesses ... keep & attract 
businesses which will be committed to the region. 

To evaluate development projects, we need to look at: number of jobs 
created, value of exports, tax revenue and look a the capital flow: 
does it increase dollar flow into the region? 
does it re-circulate dollars within the region? 

New projects should preserve the natural environment and resources, 
enhance or protect natural resources, contribute to environmental 
sustainability. 

Development activities should support the civic infrastructure (social, 
cultural, arts, economic, and other community based organizations) 

It should create meaningful employment opportunities. 

Obstacles to economic development are: interpreting the various 
OCPs, land planning policies, and regulations due to the number of 
communities within the cvrd; lact of communication between 
governmental agencies, between business, residents and government 

Decision being made based on comments by a small minority 
versus the silent majority that do not oppose specific projects 
Local politicians expressed that they would like to be more engaged in 
what the EDC is doing to encourage economic growth 



Entrepreneurship and existing business expansion is one of 
the most critical roles for a community to support. When an 
existing business expands and local residents put into use the 
entrepreneurial spirit, it shows strong community pride and support 
for the attraction of new businesses. 

More opportunities must be created for new residents in order to 
service the aging population. 

community residents also felt that economic development 
focus needs to be on finding new companies to locate in the 
region (49.7%), as well as supportinq existing businesses 
(55.2%). The expansion of the agriculture industry, tourism and 
hospitality and professional, scientific and technical industries and 
careen industries rounded out the top four prioritv sectors that 
local residents supported. They also offered an overwhelmina 
support for providinq incentives to attract certain industries, 
particular those involved in the qreen sector. 

The Cowichan Region has several challenges when it comes to 
the attraction of new industry and business and in keeping 
the existing business community viable. The lack of a Regional 
Growth Strategy is one of the biggest impediments to growth, 
com bi ned with a perception that qe ttinq approvals is too- 
dauntinq of a task resultina in costly delays and in manv 
cases can cell in^ of projects. By having fragmented 0cb.s- 
and zoninq b-vla ws the confusion level is hiqh on what can- 
actuallv be accomp/ished and where. These are not the only 
issues though that the region faces - lack of employment 
opportunities for youth is resulting in an aging population 
that will not be able to staff the existing industry and small 
businesses. It will also result in some businesses closing with 
aging business owners and no one around to take over the 
operations when they want to retire, this may be particularly 
important in the agriculture sector. 



Support exists amongst the business community for 
economic development. Su~polZ is demonstrated for 
Business Retention and Expansion initiatives as well as the 
attraction of new industry that can create more jobs within the region. 
Support also exists for the expansion o f  tourism and adds 
support for the continuation of tourism services as an 
economic development activitv. 

P. 25 STRATEGY DIRECTION 
The development of the Sustainable Economic Development Strategy 
comes at a pivotal point in time for the Cowichan Region. To remain 
competitive Cowichan will have to adopt economic 
development strategies and actions that are flexible, 
innovative and sustainable. ... 

Supporting existing business is the most effective way to create more 
jobs and to grow the local economy. 

Supporting tourism and the creative, cultural industries are a key 
component to ensuring a diversified economic base. 

A goal of the Cowichan Valley is to be the most "livable and healthy 
community in Canada" 

The ability of the Cowichan Reqion to  keep their existinq 
businesses often is easier than attractinq new businesses to  
the Region 

Initiate a review of the development approvals process in the 
CVRD and all the communities within... Input received by 
public consultation along with the results from the 
investment readiness assessment indicates a more efficient 
process would create encouraaement for local business to 
expand 



BATE: February 28,2012 FILE NO: 

FROM: Maddy Koch, Planning Technician BYLAW No: 

SUBJECT: Development Variance Permit Application 2-F-11 DVP 
(Stan Van Basten) 

2-F-11 DVP 

2600 

Recommendation/Action: 
That the application by Stan Van Basten to vary Section 3.22 of Zoning Bylaw No. 2600 on Lot 
34, Seciion 35.. Renfrew District. (situate in Cowichan Lake District). Plan 40628 bv: . . 

reducing the minimum setback from a water course from 15 metres to 3 metres for the 
purpose of constructing a cantilevered deck and dormers and; 
reducing the minimum setback from a watercourse from 15 metres to 0 metres for the 
purpose of replacing a retaining wall 

be approved subject to: 

the applicant providing a legal survey confirming compliance with approved setbacks for 
both the deck and the retaining wall and 
an RAR Development Permit being issued prior to any retaining wall replacement or 
removal works commencing. 

Relation to the Corporate Strateqic Plan: N/A 

Financial Impact: (Reviewed by Finance Division: NIA) 

Backaround: 

To consider an application to vary the setback from a watercourse from 15 metres to 3 metres 
to allow for the construction of a cantilevered deck and dormers on a "grand-fathered dwelling 
and to consider reducing the setback from a watercourse from 15 metres to 0 metres to allow 
for replacement of a decaying wooden retaining wall. 

Location of Subject Property 10143 South Shore Road 

Leqal Description: Lot 34, Section 35, Renfrew District, (situate in Cowichan Lake District), 
Plan 40628 

Date Application and Complete Documentation Received: October 28, 201 1 



Owners: Stan and Tina Van Basten 

Applicant: Stan Van Basten 

Size of Lot: i0.16 ha (i0.4 acres) 

Existinq Zoning: R-3 (Urban Residential) 

Minimum Lot Size Under Existina Zoning: 0.2 ha 

Existinq Plan Desiqnation: Urban Residential 

Existinq Use of Property: Residential 

Existinq Use of Surroundinq Properties: 
North: Cowichan Lake 
South: A-I (Primary Agriculture) 

East: R-3 (Urban Residential) 
West: R-3 (Urban Residential) 

Services : 
Road Access: South Shore Road 
Water: Honeymoon Bay Local Service Area 
Sewage Disposal: On site 

Aqricultural Land Reserve Status: Out 

Environmentallv Sensitive Areas: The entire property is located within the Streamside Protection 
and Enhancement Area (SPEA) for Cowichan Lake. 

Archaeoloqical Site: None have been identified. 

The Proposal: 
The subject property is located on the waterfront in Honeymoon Bay. It is 40.16 ha (c0.4 acres) 
in size and is zoned R-3. The existing house was constructed prior to CVRD bylaws being 
established and, as was permitted at the time of construction, stands within the 15 metre 
setback from a watercourse now required by Bylaw No. 2600. Not only is the house within the 
CVRD's setback, the entire property is located within the Streamside Protection and 
Enhancement Area (SPEA) identified by a Qualified Environmental Professional (QEP). The 
owner intends to repair the existing home and proposes to add a cantilevered deck and dormers 
to the lake side of the existing home. He has further plans to replace an existing wooden 
retaining wall. 

The existing dwelling is within the Cowichan Lake SPEA, but the RAR does not apply because 
the regulation exempts existing lawful non-conforming development. Although a new deck and 
dormers are proposed, these too are exempt as there is no new foundation. However, Section 
3.22 of Zoning Bylaw No. 2600 does apply as the new deck and dormer are within the 15 metre 
watercourse setback. For this reason a development variance permit is required. 

The applicant proposes to construct a deck 3 metres from the high water mark- this is a 
variance of 12 metres. The proposed dormers would sit flush with the edge of the existing roof 
at about 5 metres from the high water mark. Please note that the dormers would not be located 
closer to the lake than the edge of the existing roof. They are included in the variance 



application because they are beyond what is permitted by the "legal non-conforming" provisions 
of the Local Government Act. 

Replacement of the retaining wall requires both a variance and a RAR Development Permit in 
order to proceed. The existing wooden retaining wall seems to play a rather important role in 
stabilizing the ground suppofiing the home, however it is beginning to decay. The applicant 
proposes to replace the existing retaining wall with a wall of pre-cast concreie blocks and to 
locate the new wall on a different footprint; thus eliminating any legal-non conforming status the 
existing retaining wall may currently have. A RAR DP application is expected soon, and 
because the retaining wall is proposed to be located on the high water mark, the proposal has 
been forwarded to the Department of Fisheries and Oceans for review. It is currently unknown if 
construction of this retaining wall as proposed will be supported by the DFO, or ihe RAR report, 
so it is recommended that works on the retaining wall not be started until a Development Permit 
authorizing the works is issued. Please note that a QEP has conducted a site visit and 
expressed no major concerns with the proposed works. 

Surrounding Property Owner Notification and Response: 

A total of 10 letters were mailed out or hand delivered to adjacent property owners, pursuant to 
CVRD Development Application Procedures and Fee Bylaw No. 3275, which described the 
purpose of this application and requested comments on this variance within a specified time 
frame. One phone call from a neighbour in support of the variance was received but no written 
comments have been submitted to date. 

Options: 

1. That the application by Stan Van Basten to vary Section 3.22 of Zoning Bylaw No. 2600 
on Lot 34, Section 35, Renfrew District, (situate in Cowichan Lake District), Plan 40628 
by: 

r reducing the minimum setback from a water course from 15 metres to 3 metres 
for the purpose of constructing a cantilevered deck and dormers and; 

e reducing the ininimum setback from a watercourse from 15 meires to 0 metres 
for the purpose of replacing a retaining wall 

be approved subject to: 

D the applicant providing a legal survey confirming compliance with approved 
setbacks for both the deck and the retaining wall and 
a WR Development Permit being issued prior to any retaining wall replacement 
works commencing. 

2. That the application by Stan Van Basten (2-F-1 IDVP) to reduce the setback for a deck 
and dormers on Lot 34, Section 35, Renfrew District, (situate in Cowichan Lake District), 
Plan 40628 from 15 metres to 3 metres be approved, subject to the applicants providing 
a legal survey confirming compliance with the approved setback, but that the variance to 
allow for construction of a retaining wall not be approved at this time. 

3. That the application by Stan Van Basten to vaiy Section 3.22 of Zoning Bylaw No. 2600 
on Lot 34, Section 35, Renfrew District, (situate in Cowichan Lake District), Plan 40628 
be denied. 



Option I is recommended 

Submitted by, 

Maddy Koch, 
Planning Technician 
Planning and Development Department 

MWca 

Reviewed by: 
Di:isiix$Manager 
-$+-.+- 

-2 
I 

Approved by: 

-3 
,' 



COWlCHAN VALLEY REGIONAL DISTRICT 

DRAFT DEVELOPMENT VARIANCE PERMlT 

FILE NO: 2-F-I1 DVP (VAN 
BASTEN) 

BATE: FEBRUARY 28,2012 

TO: STAN VAN BASTEN &TINA 
MARIE VAN BASTEN 

ADDRESS: 1785 BALDY MOUNTAIN ROAD 

SHAWNIGAN LAKE BC, VOR 
2W2 

1. This Development Variance Permit is issued subject to  compliance with all 
of the bylaws of the Regional District applicable thereto, except as 
specificaliy varied or supplemented by this Permit. 

2. This Development Variance Permit applies l o  and only to those lands 
within the Regional District described below: 

Lot 34, Secfion 35, Renfrew District, (situate in Cowichan Lake Disfricfl, 
Plan 40628 

3. Zoning Bylaw No. 2600 applicable to  Section 3.22, is varied as follows: 

The minimum setback from a water course is reduced from 15 
metres to 3 metres for the purpose of  constructing a cantilevered 
deck and dormers and; 

* the minimum setback from a watercourse is reduced from 15 
metres to  0 metres for the purpose of replacing a retaining wall 

Subject to: 

the applicant providing a legal survey confirming compliance with 
approved setbacks for both the deck and the retaining wall and 
an RAR Development Permit being issued prior to any retaining 
wall replacement or removal works commencing. 

4. The following plans and specifications are attached to  and form a part of 
this permit. 

Schedule 1 -Site Plan 

5. The land described herein shall be developed in substantial compliance 
with the terms and conditions and provisions of this Permit and any plans 
and specifications attached to this Permifshall form a  pa^ thereof. 



6. This Permit is a Building Permit No certificate of Final completion 
shall be issued until all items of this Development Variance Permit have 
been complied with to the satisfaction of the PIanning and Development 
Department. 

AUTHORIZING RESOLUTION NO. X PASSED BY THE BOARD OF 
THE COWlCHAN VALLEY REGIONAL DISTRICT THE XX DAY OF XXXX 
2022. 

Tom Anderson, MClP 
General Manager, Planning and Development Department 

m: Subject to the terms of this Permit, i f  the holder of this Permit does 
not substantially start any construction within 2 years o f  its issuance, 
this Permit will lapse. 

I HEREBY CERTIFY that I have read the terms and conditions of the 
Development Permit contained herein. I understand and agree that the 
Cowichan Valley Regional District has made no representations, covenants, 
warranties, guarantees, promises or agreements (verbal or athenvise) with 
STAN VAN BASTEN other than those contained in this Permit. 

OwnerlAgent (signature) Witness 

Print Name Occupation 

Date Date 







SKETCH PLAN SHOWING 164m CONT~UR AND DWELLIN6 i OCA T/oN ON Note: Lot 34 1,s within the iR.D 
Areo F ond is Zoned R-3. 
Bylow setback requirements ore os iollows: 
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5.12 R-3 URBAN KESfOEiVTIAL 3 ZONE 

Subject to compliance with the general regulations detailed in Part 3 of this Bylaw, the following 
regulations apply in the R-3 Zone: 

1. Permitted Uses 

The following principal uses andno others are pernutted in the R-3 Zone: 
a. Single family dwelling; 

The following accessory uses are permitted in the R-3 Zone: 
b. Bed and breakfast accommodation; 
c. Buildings and structures accessoiy to a principal penniiied use; 
d. Home-based business; 
e. HorticuIture 
f. Secondary d~velling unit or secondary suite. 

2. Rliqimurn Parcel Size 

The minimum parcel size in the R-3 Zone, is: 
a. 695 n? if connected to a community water system and a community sewer system; 
b. 0.2 hectares if connected to a coinmunity water system, 
c. 2 hectares if not connected to a community water system. 

3. Number of Dwellings 

In the R-3 Zone, not more than one dwelling is permitted on a parcel, under 0.4 ha in area. For parcels 0.4 
ha or more in area, one additional secondary dwelling or secondary suite is permitted. 

4, Setbacks 

The following minimum setbacks apply in the R-3 Zone: 

5. Height 

Type of Parcel Line 

Front parcel line 
Interior side parcel line 
Exterior side parcel line 
Rear parcel line 

In the R-3 Zone, the height of all principal buildings and structures shall not exceed 7.5 metres, andthe 
height of all accessory buildings shall not exceed 6 metres, except in accordance withSection 3.9 of this 
Bylaw. 

6. Parcel Coverage 

Residential Buildings and 
Struchrra 

4.5 
1.0 
4.5 
3.0 

The parcel coverage in the R-3 Zone shall not exceed 25 percent for all buildings and structures. 

7. Parking 

Accessory Buildings 
and Structures 

4.5 
0 

4.5 
0 

Off-street parki~ig spaces in the R-3 Zone shall bz provided in accordance with Section 3.15 of this Bylaw. 

J 1 

EIectol-a1 Area F - Cou,ic/rail Lake South/Skuir Falls Zoning Bylaw Arc. 2600 
36 



DATE: February 28,2012 FILE NO: 1 -B-12 DVP 

FROM: Maddy Koch, Planning Technician BYLAW No: 985 

SUBJECT: Development Variance Permit Application 1-B-12 DVP 
(Arie Vanderkley) 

RecommendationlAction: 
That the application by Arie Vanderkley to vary Section 8.5 (b)(3) of Zoning Bylaw No. 985 by 
reducing the minimum setback from a rear parcel line from 4.5 metres to 1.5 metres for the 
southerly 120 feet of the westerly 100 feet of Lot 4, Block 1, Shawnigan Lake Suburban Lots, 
Malahat District, Plan 218 A, PID 009-244-654, for the purpose of constructing an accessory 
building, be approved subject to the applicant providing a legal survey confirming compliance 
with approved setbacks. 

Relation to the Corporate Strateaic Plan: NIA 

Financial Impact: (Reviewed by Finance Division: N/A) 

Background: 
To consider an application to vary the setback from a rear parcel line from 4.5 metres to 1.5 
metres, to allow for the construction of an accessory building. 

Location of Subiect Property: 1855 Munsie Road 

Leqal Description: The southerly 120 feet of the westerly 100 feet of Lot 4, Block 1, 
Shawnigan Lake Suburban Lots, Malahat District, Plan 218A 

Date Application and Complete Documentation Received: January 16, 2012 

Owner: Arie Vanderkley 

Applicant: As above 

Size of Lot: k0.11 ha (i0.27 acres) 

Existinq Zoninq: R-3 (Urban Residential) 

Minimum Lot Size Under Existinq Zoninq: 1 ha 



Existing Plan Desianation: Residential 

Existing Use of Property: Residential 

~xistinq' Use of Surroundinq Properties: 
North: R-6 (Urban Residential- Mobile Home) 
South: R-3 (Urban Residential) 

East: R-6 (Urban Residential- Mobile Home) 
West: R-3 (Urban Residential) 

Services : 
Road Access: Munsie Road 
Water: On site 
Sewage Disposal: On site 

Aqricultural Land Reserve Status: Out 

Environmentally Sensitive Areas: None have been identified, 

Archaeoloqical Site: None have been identified. 

The Proposal: 

The subject property is kO.ll ha (k0.27 acres) in size, zoned R-3 and located on Munsie Road 
within the Shawnigan Village Containment Boundary. A single family dwelling and an old 
garden shed are located on the subject property. 

The applicant is proposing to vary the 4.5 metre rear parcel line setback by 3 metres in order to 
build a 53 square metre accessory building 1.5 metres from the parcel line. The accessory 
building would serve, in part, as a wood shed. Having the accessory building in the proposed 
location would allow a truck to pass between the house and the accessory building to deliver 
firewood to the west side of the proposed building. 

Surroundinq Propertv Owner Notification and Response: 

A total of 10 letters were mailed out or hand delivered to adjacent property owners, pursuant to 
CVRD Development Application Procedures and Fee Bylaw No. 3275, which described the 
purpose of this application and requested comments on this variance within a specified time 
frame. Three letters in opposition of the variance were received, all of which came from co- 
owners of the same neighbouring property. Two of the letters came from the same respondent. 
The letters are attached to this report. 

Options: 

1. That the application by Arie Vanderkley to vary Section 8.5 (b)(3) of Zoning Bylaw No. 
985 by reducing the minimum setback from a rear parcel line from 4.5 metres to 1.5 
metres for the southerly 120 feet of the westerly 100 feet of Lot 4, Block I, Shawnigan 
Lake Suburban Lots, Malahat District, Plan 218 A, PID 009-244-654, for the purpose of 
constructing an accessory building, be approved subject to the applicant providing a 
legal survey confirming compliance with approved setbacks. 

> 

2. That the application by Arie Vanderkley to vary Section 8.5 (b)(3) of Zoning Bylaw No. 
985 by reducing the minimum setback from a rear parcel line from 4.5 metres to 1.5 



metres for the southerly 120 feet of the westerly 100 feet of Lot 4, Block 1, Shawnigan 
Lake Suburban Lots, Malahat District, Plan 218 A, PID 009-244-654, for the purpose of 
constructing an accessory building, be denied. 

Option 1 is recommended. 

Submitted by, 

Maddy Koch, 
Planning Technician 
Planning and Development Department 

Division Manager: 

Approved by: 



COWICHAN VALLEY REGIONAL DISTRICT 

DRAFT DEVELOPMENT VARIANCE PERMIT 

FILE NO: 1-6-12 DVP 
(VANDERKLEY) 

DATE: FEBRUARY 28,2011 

TO: ARlE VANDERKLEY 

ADDRESS: 911 TRUNK ROAD 

DUNCAN BC V9L 2R9 

1. This Development Variance Permit is issued subject to compliance with all 
of the bylaws of the Regional District applicable thereto, except as 
specifically varied or supplemented by this Permit. 

2. This Development Variance Permit applies to and only to those lands 
within the Regional District described below: 

The southerly 120 feetof the westerly 100 feet o f  Lot 4, Block 1, 
Shawnigan Lake Suburban Lots, Malahat Disfricf, Plan 218A 

3. Zoning Bylaw No. 985 applicable to Section 8.5(b)(3), is  varied as follows: 

The minimum setback from a rear parcel line is reduced from 4.5 metres to 
1.5 metres for the purpose of constructing an accessory building, subject 
to a legal survey confirming compliance with approved setbacks. 

4. The following plans and specifications are attached to and form a part of 
this permit. . Schedule I -Site Plan 

5. The land described herein shall be developed in substantial compliance 
with the terms and conditions and provisions of this Permit and any plans 
and specifications attached to this Permit shall form a part thereof. 

6. This Permit is g& a Building Permit. No certificate of final completion 
shall be issued until all items of this Development Variance Permit have 
been complied with to the satisfaction of the Planning and Development 
Department. 

AUTHORIZING RESOLUTION NO. XXXXX PASSED BY THE BOARD OF 
THE COWICHAN VALLEY REGIONAL DISTRICT THE XX DAY OF XXXX 
2012. 

Tom Anderson, MClP 
General Manager, Planning and Development Department 



NOTE: Subject to the terms of this Permit, i f  the holder of this Permit does 
not substantially start any construction within 2 years of its issuance, 
this Permit will lapse. 

I HEREBY CERTIFY that I have read the terms and conditions of the 
Development Permit contained herein. I understand and agree that the 
Cowichan Valley Regional District has made no representations, covenants, 
warranties, guarantees, promises or agreements (verbal or otherwise) with ARIE 
VANDERKLEY other than those contained in this Permit. 

OwnerlAgent (signature) Witness 

Print Name Occupation 

Date Date 



- - 

S/TE SURVEY PLAN QF BU/LD/NG LOCATED QP; 
THE SOU THEMY 120 FEET OF THE M/ESTERLY 
#00 FEET OF LOT 4, BLOCK /, SHAWNIGAN 
LAKE SUBURBAN LO7-S, MALAHAT D#S$R/C$ 
PLAN 2/8 - A .  
Scale I / inch= 20 feet ' 



From: Gary Vaillancourt [garyv@ssimicro.com] 
Sent: Sunday, February26,2012 7:14 PM 
To: Maddy Koch 
Cc: terraverra@shaw.ca 
Subject: File no. 1-B-12DVP Vanderkley 

Dear Ms. Koch 

I have j u s t  r e c e n t l y  learned o f  an a p p l i c a t i o n  by Mr. A  Vanderkley ( f i l e  no. 1-6- 
12DVP) f o r  a  va r iance  on t h e  setback on h i s  p roper ty  where i t  i s  adjacent on two  s ides  w i t h  
my own and Ms. Mackinnon's 
p roper ty  i n  Shawnigan Lake. I understand he has asked f o r  a  var iance 
i n  setback f rom 4.5 meters t o  1.5 meters on these two s ides  ad jacent  
t o  our own. (LD: MALAHAT LOT: 6 PL: DL: 16 SUBSIDY LOT SHAWNIGAN). 
He has n o t  d iscussed t h i s  w i t h  us a t  any t ime.  I would l i k e  t o  vo ice  
my oppos i t i on  t o  t h i s  var iance f o r  t h e  f o l l o w i n g  reasons. 

The house on our p roper ty  i s  15  ft f rom t h e  p roper ty  l i n e  adjacent t o  t h e  proposed 
b u i l d i n g  s i t e  on t h e  n o r t h  s ide.  The p r o x i m i t y  o f  t h i s  proposed b u i l d i n g  would make t h e  
p o s s i b i l i t y  o f  a  f i r e  jumping between b u i l d i n g s  extremely l i k e l y .  This i s  on a  s t r e e t  w i t h  
no f i r e  hydrants, l o t s  o f  t r e e s  and a  l a r g e  hedge between t h e  house and t h e  
new b u i l d i n g  s i t e  t o  a c t  as a  f u r t h e r  b r i d g e  f o r  f i r e  e i t h e r  way. 
Th is  would a l s o  c r e a t e  unnecessary congest ion between t h e  two  bu i ld ings ,  sun exposure and 
p r i v a c y  issues.  

I am a l s o  concerned t h a t  t h e  p r o x i m i t y  o f  t h i s  proposed b u i l d i n g  w i l l  f u r t h e r  inf lame 
t h e  s i t u a t i o n  which p resen t l y  e x i s t s  regard ing  issues over a hedge and fence t h a t  a r e  on t h e  
p roper ty  l i n e .  Mr. Vanderkley a l s o  i n s t a l l e d  a  s e p t i c  system a long  our common east -  west 
p roper ty  l i n e  some years back, f a r  t o o  c lose  t o  ou r  water w e l l  i n  my o p i n i o n  ( l e s s  than 50 
ft.), and d i d  n o t  bother  t o  discuss t h i s  w i t h  us 
e i t h e r .  I cannot t r u s t  h i s  i n t e n t i o n s  i n  t h i s  matter .  

It would seem t h a t  t h e  whole i ssue  o f  setback was created j u s t  f o r  s i t u a t i o n s  l i k e  
t h i s .  Should any f u r t h e r  d iscussions around t h i s  i s s u e  occur, I would s i n c e r e l y  apprec ia te  
be ing  n o t i f i e d  by e -ma i l  a t  
t h i s  address. Thank you f o r  your t ime  and cons iderat ion.  

S i n c e r e l y  

Gary V a i l l a n c o u r t  



From: 
Sent: 
To: 
Subject: 

ALISON MACKINNON [terraverra@shaw.ca] 
Monday, February 27,2012 8:56 AM 
  add^ Xoch 
Re: File no 1-B-12DVP Vanderkley 

185 1 Munsie Rd., 
Shawnigan Lake, BC 
VOR 2W2 

February 27,2012 

Dear Ms. Koch, 

This letter is in regard to our telephone conversation of Febimy 22,2012. There is an application for the 
property at 1855 Munsie Rd. for Mr. Aerie Vanderkley. This application requests a variance to the zoning 
bylaws to be able to build a garage 5' from the property lines. I am a joint owner of 1851 Munsie Rd., with Mr. 
Gary Vaillancourt. I discussed this matter with Mr. Vaillancourt last week. 

There were some concerns that we would like to request be considered regarding this application. Mr. 
Vaillancourt noted that there are no fire hydrants on Munsie Rd, with the nearest hydrants on EIford Rd. The 
concern here regards the fire hazard of having this building so close to the existing hedge. The hedge would 
then act as a bridge for the fue to jump to our l~ouse, which is approximately 15' from the property line. We had 
discussed the Likelihood of having tl~ese bylaws for the purpose of fire protection. 

There is also a concern regarding the overhang of the building protruding further into the 5' that the footprint of 
the building would make. Mr. Vanderkley has expressed his concern in the past about the hedge dropping 
debris ontop of his existing shed. The hedge would inevitably drop debris onto his new garage roof, and he 
would feel entitled to trim it further to prevent this. I would not want the hedge compromised, as that is ow 
main privacy between neighbours. This proposed building would also create a sunshadow over our front door. 

I appreciate you taking the time to notify us of this proposed variance. If you would like to discuss the matter 
furtl~er I can be reached at the above email address. 

Sincerely, 
Alison MacKinuon 



From: 
Sent: 
To: 
Subject: 

ALISON MACKINNON [terraverra@shaw.ca] 
Wednesday, February 22,2012 754 PM 
Maddy ~odh  
re: zoning application for 1855 Munsie Rd Shawnigan Lake 

1851 Munsie Rd., 
Shawnigan Lake, BC 
VOR 2W2 

February 22,2012 

Dear Ms. Koch, 

This letter is regarding our telephone conversation of earlier today. There is an application for the property at 
1855 Munsie Rd for Mr Aerie Vanderkempt. This application requests a variance to the zoning bylaws to be 
able to build a garage 5' h o n ~  the property lines. I am a joint owner of 1851 Munsie Rd wit11 Mr Gary 
Vaillancourt. I discussed thus matter with MK Vaillancourt today. 

There were some concerns that we would like to request be considered regarding this application. Mr 
Vaillancourt has noted that there are no fire hydrants on Munsie Rd, with the nearest hydrants on Elford Road. 
The concern here regards the fire hazard of having this building so close to the existing hedge. We had 
discussed the likelihood of having these bylaws for the purpose of fire protection. This proposed building also 
would create a sunshadow over our front door. There is also a concenl regarding the overhang of the building 





8.5 R-3 ZONE - URBAN RESIDENTIAL 

(a) Peimitted Uses 

The follopjiug uses and no others are permitted in au R-3 Zone: 

(I) single family residential dwelling; 
(2) horticulture; 
(3) home occupation-service industiy; 
(4) bed and breakfast acconunodation; 
(5) daycare msery school accessory to a residence; and 
(6) small suite or secondary suite 

@) Collditions of Use 

For any parcel in an R-3 Zone: 

(1) the parcel coverage shall not exceed 30 percent for all buildings 
and sbuctures; 

(2) the height of all buildings and structures shall not exceed 10 
metres except for accessoly buildings which shall not exceed a 
height of 7.5 metres; 

(3) the setbacks for the types of parcel lines set out in C o l m  I of this 
section are set out for all structures in C o l m  11: 

C.V.RD. Electoral Area B - Shawnigan Zoniug Bylaw No. 985 (co~zsoIidated ve~siorQ 30 4 7 

COLUMN ID[ 
Accessoly 

Residential Use 

7.5 metres 
10% of the parcel width 
or 3.0 metres whichever 
is less or 1.0 lnekes if 
the building is located in 
a rear yard 
4.5 metres 
4.5 me'zes 

COLUMN I 
Type of Parcel 

Line 

Front 
Side (Iuteiior) 

Side (Exteiior) 
Rear 

C O L m  I1 
ResidentialUse 

7.5 metres 
10% of the parcel 
width or 3 metres 
whichever is less 

4.5 metres 
4.5 lnehes 



BATE: February 29, 2012 FILE NO: 3-E-12BE 

FROM: Nino Morano, Bylaw Enforcement Officer BYLAW No: 

SUBJECT: 4765 Wilson Road - Compensation for Livestock 
Kill by Unknown Dog(s) - RobleylOldfield 

RecommendationlAction: 
That the CVRD compensate Matt Robley and Gaye Oldfield $750, total, for loss of livestock 
(sheep) as a result of an attack from unknown dog(s) at 4765 Wilson Road that occurred on 

Relation to the Corporate Strateclic Plan: NIA 

Financial Impact (Reviewed by Finance Division: NIA ) 
Compensation for livestock kill to a maximum of $750. 

lnterdepartmentallA~lency Implications: NIA 

Background: 
In the past several weeks there have been reports of a pack of dogs in the Cowichan Bay area 
that have attacked livestock. Attempts have been made by the SPCA to track down andlor 
impound these dogs without success. On December 14, 2011 this pack of dogs attacked and 
killed seventeen (17) Sheep owned by Matt Robley and Gaye Oldfield at 4765 Wilson Road. 
This property is owned by George Morgan who has made an arrangement for the keeping of 
sheep owned by Mr. Robley and Ms. Oldfield. 

The CVRD Dog Regulation & Impounding Bylaw No. 3032 provides the following: 

Sec. 32: "...The amount of compensation payable shall be an amount equal to three- 
quarters (314) of the decrease in the market value of the animal as a result of its death; 
and for the purpose of this subsection, the Domestic Animal Protection Officer may 
make the determination of the market value." 

And, 

Sec. 33: 7he  Domestic Animal Protection Officer shall investigate and verify all claims 
and is approved to authorize any claim up to the amount of Two Hundred and Fifty 
Dollars ($250.00) per attack and any claims greater must be referred to the Regional 



. . ~  . . .. .~ ~ . . .~ . . . . . ~ .~ , . ~~ .. ~. ~ . .~ ~ ~ . .  
Board for authbrization of payment. ~ l l e  maximum compensatjon payable for any claim 
shall not exceed Seven Hundred and Fifty Dollars ($750.00) per attack." 

After some market research, it was determined that each sheep was worth about $150 bringing 
the claim to $2550 with %of the value being $1912:50. 

Since the amount is over $250, the Domestic Animal Protection Officer cannot process this 
claim without Regional Board approval with a maximum payable claim being $750. 

It is recommended that consideration be given for compensation for the owners of livestock 
killed at 4765 Wilson Road by unknown dog(s). 

Bylaw ~nforcetnent Officer 
Inspections and Enforcement Division 

General Manager: 

planning and Development Department 



DATE: February 29,2012 FILE NO: 2-D-12BE 

FROM: Nino Morano, Bylaw Enforcement Officer BYLAW NO: 

SUBJECT: 4860 Bench Road -Compensation for Livestock 
Kill by Unknown Dog(s) - Bill Eben 

RecommendationlAction: 
That the CVRD compensate Mr. Bill Eben $450 for loss of livestock (sheep) as a result of an 
attack from unknown dog(s) at 4860 Bench Road on December 11,201 1. 

Relation to the Corporate Strateqic Plan: NIA 

Financial Impact (Reviewed by Finance Division: NIA 
Compensation for livestock kill to a maximum of $750. 

InterdepartmentalIAgency Implications: NIA 

Backaround: 
In the past several weeks there have been reports of a pack of dogs in the Cowichan Bay area 
that have attacked livestock. Attempts have been made by the SPCA to track down andlor 
impound these dogs without success. In the early morning hours on December 11, 2011 this 
pack of dogs attacked and killed four (4) Sheep owned by Bill Eben at 4860 Bench Road. 

The CVRD Dog Regulation &Impounding Bylaw No. 3032 provides the following: 

Sec. 32: "...The amount of compensation payable shall be an amount equal to three- 
quariers (314) of the decrease in the market value of the animal as a result of its death; 
and for the purpose of this subsection, the Domestic Animal Protection Officer may 
make the determination of the market value." 

And, 

Sec. 33: "The Domestic Animal Protection Officer shall investigate and verify all claims 
and is approved to authorize any claim up to the amount of Two Hundred and Fifty 
Dollars ($250.00) per attack and any claims greater must be referred to the Regional 
Board for authorization of payment. The maximum compensation payable for any claim 
shall not exceed Seven Hundred and Fifty Dollars ($750.00) per attack." 



. . . . . . . . . , . . . . . .  ~ . ~ .  . . ~ .  ~ . . ~ ~ ,  . ~ .  ~~~ . .  ~ - .. .. .. . ~ .  . . . .. 
Afier some market research, it was determined thateach sheep was wodh about $150 bringing 
the claim to $600 with 5/4 of the value being $450. 

Since the amount is over $250, the Domestic Animal Protection Officer cannot process this 
claim without Regional Board approval. 

It is recommended that consideration be given for compensation for the owners of livestock 
killed at 4860 Bench Road by unknown dog(s). 

Bvlaw Enforcement Officer 
lnipections and Enforcement Division 
Planning and Development Department 

1 Reviewed by: 1 



DATE: February 28, 2012 FILE NO: 

FROM: Blian Duncan, Manager BYLAW No: 
Inspections and Enforcement Division 

SUBJECT: Risks and Liabilities of Green Buildings Study by the Construction Association of 
BC 

Recommendation/Action: 
Receive and file for information 

Relation to  the Corporate Strateaic Plan: NIA 

Financial Impact: (Reviewed by Finance Division: MA) 

Backqround: 

In February of 2012, the Construction Association of BC issued a media release on the "Risks 
and Liabilities of Green Buildings" (see attached). This study was conducted after several 
lawsuits arose in the US between Designers and Builders relying on 3'* party certification and 
Owners not achieving the expected energy savings as a result of "going green". One of the 
questions raised several times in the report is whether green building is worth the increase in 
construction costs. There are differences of opinion on this subject 

In the US there are several 'green' ratings, including LEED (Leadership in energy and 
environmental design) and BESt (Building environmental standards). California has CalGreen. 
In BC, the Provincial Government has made modest changes to the BC Building Code over the 
last 5 years to implement energy and water efficiency by way of increased insulation thickness 
and low consumption toilets. As well, new homes must be 'solar ready'. We may witness further 
changes with the arrival of the 2012 BC Building Code. However, the Provincial Government 
trend is to adopt the National Building Code, as amended for BC. 

LEED certification in BC is the most common. Ratings of Bronze, Silver, Gold and Platinum 
have been made available to Certified Green Builders. Only a Certified Green Builder can build 
a BuiltGreen home and in most cases they are members of the Canadian Homebuilders 
Association. R-2000 is another standard under which homes are built in BC, although the 
standard was adopted in 1982 and dealt only with energy efficiency and air tightness. 

Risk and liability appear to be the key issues with this 74 page study. Mandatory compliance 
with green building programs should be approached with caution as most 3rd party certification 
is not regulated by the Province. We all remember the leaky condo crisis. The problems did not 
surface until many years later and poor design was a contributing factor. The materials and their 



,.... ~ ~ . . . ~  ~~. . . . . . .  -.- .. ...... . . . ~ ~ ~ . .  . . ~ ~ ~ . . .  
application were mandated by the BC Building Code. Green buildings have not yet stood the 
test of time and many materials used fall beyond the current Building Code. Lt is important to 
note that we may assume potential liability in adopting green building policies. The risks 
involved cannot be placed on one party. That is to say, we cannot put sole responsibility of a 
failed or substandard component onto the Professional Engineer who provided us with "Letters 
of Assurance" as required by the BC Building Code. 

As we strive for sustainability and green building strategies, we should put more emphasis on 
the communication, education and participaiion required of all parties to ensure that certification 
can be achieved without risk of liability. 

Manager 
Inspections and Enforcement Division 
Planning and Development Department 

BDIca 
attachment 
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MEDIA RELEASE 
FOR IMMEDIATE RELEASE 
February 21,2012 

BCCA STUDIES GREEN BUILDING RISKS 

Victoria, BC - The British Columbia Construction Association (BCCA) today released. 

"A Study on the Risks and Liabilities of Green Building". The research paper takes 

an in-depth lookat the inherent risks and potential liabilities that are beginning t o  

emerge as a result o f  the trend towards green building practices and requirements. 

"Our Association is very supportive of sustainability in  t he  built. environment" 

states Manley McLachlan, President o f  BCCA. "However, w e  recognize that any 

time our members are faced with the need t o  embrace new concepts it is essential 

t o  investigate the broader consequences t o  the industry. Liability is  always a large 

factor t o  be considered." 

Phil Long, Chair o f the  BCCA Sustainability Advisory Council and Operations 

Manager for Maple Reinders Inc. in Kelowna sees the paper as providing a good 

'heads up' to  contractors as they take on  green projects. "If we recognize the 

issues up front, we can take steps to  manage our contracts and avoid problems 

before they can occur". 

"A Study on the Risks and Liabilities of Green 6uilding"can be viewed on the BCCA 

website: htt~://w~.bccassn.com/2011 Documents/Reports/A Studv on the Risks 

and Liabilities of  Green Bui ldin~.pdf.  

The BCCA is a provincial association representing approximately 2000 open shop 

and union companies. It has the largest representation of industrial, commercial, 

institutional and multi-family residential construction companies and a long track 

record of  participation in  procurement practices and industry standards. The 

association includes four affiliated regional associations (centered in Kelowna, 

Prince George, Vancouver and Victoria), and its membership includes general and 

trade contractors, and manufacturers, suppliers and allied services. 

-30- 

Media Contact: Colleen McConnell, Director of Communications 
British Columbia Construction Association 
250-475-107 7 
www.bccassn.com 

Suite 401, 655 Tyee Road, Victoria, British Columbia V9A 6x5 
Tel. (250) 475-1077 Fax (250) 475-1078 = www.bccassn.com bcca@bccassn.com 
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paper do notnecessmily reflect the policies or opinions ojthe BC Construction 
Association. In adition, we cannot, and do no< w a n t e e  the accwacv of  tlze 



Executive Summary 
l ntroduction 

The prominence of green building projects in Canada continues to grow but so do the risks and 
potential liability. Government action directed at meeting the public's growing interest and 
concern with sustainable development will continue to play a critical role in the future of green 
building in British Columbia. Steps taken by Government include mandating compliance with 
3rd party rating systems on public projects as well as offering financial incentives for voluntary 
gains in energy and water efficiency. These decisions impact all sectors of the construction 
industry from Owners, Designers and Contractors to Material Suppliers, Educators and final 
Tenants. 

Potential Risks 

Issues associated with green building projects may give rise to legal liability under contract and 
tort legal theories or statutory requirements. The predominant use of 3rd party rating syste~ns in 
green projects adds a layer of complexity that can significantly alter the scope of liability for all 
participants. Some issues include the importance of documentation, time lines, and special 
inaterial use in achieving certification. Additionally, the distributed responsibility of attaining 
credits across all aspects of aproject (design, material selection, installation) means t h ~ t  no one 
party can control all steps towards attaining certification. 

Contract claims may be grounded in breach of 
contract, misrepresentation or fiaud, negligence, 
and product liability. As a result of 3rd party rating 
system's lack of privity between Owners, 
Contractors and Designers, any party providing a 
warranty or guarantee of final certification is at 
risk of being exposed to liability. Claims may 
include consequential damages related to lost sales 
or diminution in value if a project fails to attain 
certification. 

Tort claims may include misrepresentation, fraud, 
personal injury, or class action lawsuits 
reminiscent of the Leaky Condo Crisis due to 
potential widespread failures in novel green - 

materials or building techniques. Those with specialized training or green building expertise may 
be held to a higher standard of care for negligent construction or negligent misrepresentation. 
Alteinatively, a lack of experience with green building material or techniques may also give rise 
to deficient or negligent construction claims against Contractors or Subtrades. These risks may be 
mitigated in large part by carefully reviewing contract language and understandig how the 
requirements of green building projects differ from traditional projects. 



Contract Recommendations 

All participants in the Canadian construction industry 
pursuing green built projects should carefully review their 
contractual obligations. Due to the novel risks and 
specialized requirements of green projects, parties may 
unintentionally accept inore risk than on a standard project. 
Green projects require heightened co-ordination among 
participants in order to meet the requirements of 3rd party 
rating systems. This includes project wide documentation, 
waste management, material use and building practices consistent with 3rd pru-ty requirements. 
Contracts should clearly define green terms, relevant timelines, assign responsibility to specific 
parties, and identify the green goals of the project. Inclusion of timelines in contract requirements 
is critical as there has been a marked backlog in the LEED certification process. Any use of tax 
credits or other incentive should also be accounted for in colltracts. 

As Designers and Contractors have no control over final certification, no warranty or guarantee 
should be provided in relation to attaining final certification. Participants should carefully review 
any use of consequential or liquidated damage provisions in their contracts as potential claims 
may exceed the original value ofthe contract. The length and scope of any obligations should be 
clearly defined by appropriate contract language. I f a  party is expected to remain on a project 
until fmal certification is attained, then the cost of services provided over that time should be 
accounted for. Any use of BIM or other project management tools should also be addressed in 
contracts. If multiple parties are working towards a single credit, assigning liability may be very 
complicated if not properly addressed in contract language prior to encountering problems. 

Tort Recommndations 

Parties should carefully review promotional material that represents their expertise in green 
building or design as these may be used as the basis for claims in inisrepresentation or 
negligence. Designers and Contractors may be held to a higher standard of care if they have 
specialized training in green building or design. As a result, insurance coverage should be 
reviewed for potential exclusions for negligent design, installation or construction of green 
buildings or features. 

Projects should not be advertised or represented as 3rd party certified until final certification is 
achieved. Care must be taken to temper buyer's expectations about the green or sustainable 
features of a building. Due to the lack of an industry wide definition of "green built" projects, 
there may be significant divergence between party's conceptions of what makes a building green. 
This may lead to claims of n~isrepresentation or false advertising by a disappointed Owner or 
Tenant. Additionally, all promotional material should comply with the relevant statutory 
requirements under the Competition A a .  



Education Recomndations 

Related to the need for coordination and communication among participants on green projects is 
the need for education about sustainable building at all levels of the industry. This includes 
Subtrades as they play a critical role in attaining 3rd party certification. While many credits are 
awarded for design elements, the proper installation of building components is critical to 
achieving desired energy and water efficiency gains and avoiding potential litigation. However, 
Subtrades are only able to install and construct buildings as per their design and compliance with 
existing building codes. As a result, special attention must be given to alterations of existing 
building envelope design including the potential risks with widespread use of green roofs. 

If Government is interested in increasing mandatory compliance with 3rd party rating systems or 
meeting stringent energy efficient requirements then an educated work force will play a central 
role in achieving these goals. Contractors, Designers, and Subtrades all require an understanding 
of the green goals sought on a project as well as the steps required to achieve them. A failure by 
one party can jeopardize the goals of all participants. Increased educational programs related to 
green and sustainable construction will go far in minimizing potential issues. 

G over nmnt Recommndations 

Govemment must consider the additional potential 
for liability in green projects when pursuing further 
green mandates. Alterations to existing building 
codes or practices in order to comply with the 
principles of 3rd party rating systems must be done 
with caution. For example, existing "best practices" 
used in LEED such as building "flush outs" may 
increase the potential for moisture issues when 
combined with alterations to existing building 
envelope design. In particular, special attention 
should be given to the impact that green roofs may 

have on existing building envelope design. These systems add complexity, require diligent 
maintenance and may result in water or mould damage if improperly designed, installed, or 
maintained. 

The current focus by Govemment on mandating coinpliance with LEED Gold on all public 
projects impacts the commercial and industrial sector disproportionately compared to private or 
residential green projects. Public projects represent an investment by the tax payers of British 
Columbia and as such requires that Government provide opportunities for participation to the 
broadest range of competent parties possible. An open and transparent bidding process in 
conjunction with standard contract documents is the best way to achieve this. Standard contract 
documents can play a critical role in ensuring that participants, large or small, are given the 
chance to participant in the growing green building trend without unfairly assigning risk. 



Standard contract documents produced by the Canadian Construction Association ("CCA") and 
the Canadian Construction Documents Committee ("CCDC") are created through a consensus 
based approach which can help achieve a balanced assignment of risk appropriate to each 
participant. A balance must be struck between no11 discriminatory procure~nent options and 
effective project delivery methods. This will require hither consultations between industry and 
government in order to develop an appropriate protocol for achieving this necessary balance. 

Government mandated co~npliance with LEED certification will have an important impact on the 
future of the bidding process and all sectors of the constructioil indushy in British Columbia. 
Care must be taken by Government to address the impact that the endorsement of LEED and 
other green initiatives will have on procurement methods, contract formation, insurance options, 
and building design prior to introducing further mandatory green building requirements. 



Structure of the White Paper 

Part One of the White Paper consists of an introduction of the topics covered, sources of 
information used, current trends in green construction, and an overview of3rd party rating 
systems and Project Management Tools. 

Part Two begins with an introduction to the sources of liability on geen projects including legal 
definitions applicable to issues addressed in the White Paper. Contract, Tort and Statutoly issues 
are then examined through examples of American litigation followed by suggestions on how to 
mitigate these risks in the Canadian context. The potential liability associated with green material 
use is examined as well with a focus on the U.S. Green Building Council's exclusive recognition 
of FSC Certified Wood Products under LEED. 

Part Three addresses additional issues relevant to green construction including insurance 
coverage, potential for decertification of buildings, potential claims against the U.S. Green 
Building Council, and American industry led challenges to green building codes. 

Part Four provides a summary of the paper and specific recommendations for the issues 
addressed. Citations are included at the end of the White Paper. 

The BCCA would like to acknowledge the contributions of the following in the preparation of 
this paper: 
Thomas McLachlan - research, writing, analysis 
Abigail Fulton - editing 
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. -. 
Part One: I ntroduction 

1. Overview of the White Paper 

A. What is thestructure of the W hite Paper? 

This White Paper begins with an overview of green building including the impact of Government 
and then provides several examples of 3rd party rating systems. The sources of legal liability are 
then considered through an examination of American case law with recom~nendations following 
each example. Other issues are then addressed including the availability of green building 
insurance products, the potential for decertification, potential claims against the USGBC, and 
industry resistance to Government mandated green building codes. The paper collcludes by 
providing recolnmendations on how to mitigate the novel risks encountered during green 
building projects. 

5 .  What Issues Will this Paper Address? 

There are a wide range of issues facing Owners, Designers, Builders, Material Suppliers, Tenants 
and Govenlment in the emerging Canadian green construction landscape. Some of these issues 
will be familiar to those in the construction industry~vhile other novel issues have arisen due to 
the convergence of four contemporary trends including: (i) a growing awareness and desire by 
the public for sustainability in the built environment; (ii) Government incentives and mandatory 
3rd party certification on new public projects; (iii) the use of 3rd party rating systems to endorse 
a building as "green"; and (iv) the uncertain Canadian judicial interpretation of legal issues 
associated wit11 "green construction". 

Liability and risk within these four broad features of contemporary "green construction" in 
British Columbia may result due to (i) contract language; (ii) tort and statutory breaches; (iii) the 
use of novel green building material or methods; (iv) a lack of insurance products tailored to 
green projects; or (v) the choice of procurement and project delivery platform. Government 
support for green building and the availability of education programs has a significant impact on 
all sectors of the construction industry. 

C. What Sources of Information areUsed? 

This White Paper will address potential green building issues in British Columbia primarily 
through an analysis of American litigation arising out of green construction projects. As 
Canadian litigation is quite limited, trends in American litigation can help identify potential 
pitfalls and offer guidance to those affected by the particular challenges of green building. The 
sources used in this paper include trial decisions, academic journals and articles, non-profit 
construction industry associations and eilvironmental groups, editorials and interviews with 
industry partners, news articles, government produced reports and commission findings. 
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2. 1 ntroduction to Green Building 

A. W h a t  is G r e n  Buildinq? 

The concept of green or sustainable construction can be encompassed by many terms including 
"sustainable green building"'; "environmental design'"'; "environmentally responsible 
c~nstruction"~~'; or "green building"". Different terms may stress particular elements of green 
buildingV but they all describe an effort to address the impact that the built environment has on 
huinan and ecological health. 

Sustainability is a complex, evolving concept that is defined through technological and 
environmental advances as well as the position of the person using the term. As such, this paper 
will use the term "green building" to refer to trends in design and construction that attempts to 
take into account environmental and human health concerns in addition to the traditional 
concerns of the construction industry. 

(;rccn building i3n bc thought or as thc design, cdnstru~.lion, ~n~irircn~ncc, operation and 
ultiniate dislisscmhly u ia  built  en\.ironmcn~ irliicl~ attcniptq tu minilnirc ncgdtivc inip~cts on 
human health and thc cn~ironmc.111. I his often involves a hsus uli rcrlucxl cncrgy and water 
consumplion, inarcrial use, \taste manag,enicnt, dnd iantl usc tllroughou~ IIIC Iil>cy~Ie nfa  
building. 

8. W h y  Build Green? 

Some of the benefits commonly associated with green buildiilgs include lower operating costs 
due to efficient energy and water use, improved worker productivityYi, potential tax benefits or 
incentivesY', higher rent and occupancy rateseii, and incorporating sustainability into your 
corporate image or brandk. 

Interest in green building by the construction industry, politicians and the general public may not 
come as a surprise. Here in Canada, buildings are typically responsible for ahnost a third of 
energy use and produce over a third of all greenhouse gas emissionsx. Half of Vancouver's 
greenhouse-gas emissions come fiom the heating and provision of hot water in its buildings 
alone". In America, energy consumption accounts for almost a third of a building's operating 
costs and the Environmental Protection Agency ("EPA") estimates that ifthis were improved by 
10% in commeroial and industrial buildings, the savings would equal $20 billion a year"i. 

As a result of the financial benefits and government support for climate change initiatives, green 
building has seen a marked increase in recent years. In America, the green building market is 
expected to grow from between $55 billion and $71 billion in 2010 to somewl~ere close to $135 
billion by 2015 which would make green building account for between 40% to 48% ofthe 
commercial building marketi'. Other studies presented by the U.S. Green Building Council 
("USGBC") are more optimistic, claiming that fiom 2000 to 2008 green construction accounted 
for $173 billion of GDP and accounted for 2.4 million jobs. The same study projected that fiom 
2009 - 2013, the American green constmction market will account for $554 billion and 7.9 
million jobsiv. The USGBC's website reports that there is currently over 1.4 billion square feet 
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of commercial building space among almost 22 000 projects that has been certified under their 
Leadership in Energy and Environmental Design ("LEED") rating system at some levelm while 
in Canada, over 212 projects have been LEED certified with the majority attaining LEED Silver 
and LEED  old^. 

While there has been widespread reports indicating a growing interest and involvement in green 
building across all sectors of the construction industry, the commercial and industrial sectors 
seems to be leading the trend. Retail tenants have shown less interest in green building due to a 
reluctance in passing on higher prices to customers who are not as concerned with a sustainable 
or green image compared to long term tenants. In addition, homebuyers interested in 
sustainability may not be able to pay extra for it"Y". 

C. Government Adoption of Green Building Practices 

The most significant element influencing the prominence of green building in the comnlercial 
and industrial sector may be Government adoption of mandatory compliance with 3rd party 
rating systems on public projects. Corporate tenants attempting to harmonize their office space 
with internal company sustainability guidelines and goals may also contribute to this trend. 
These factors disproportionately affect the commercial and industrial sectors compared to 
residential construction. However, the retail and residential sectors may be under increased 
pressure to build green if municipalities co~~tinue to increase mandates or incentives for green 
constructionmi'l. 

Many goven~ments here in Canada and in America are increasingly including LEED based 
requirements (or equivalents) on new public construction projects and providing other incentives 
to promote the voluntary pursuit of green b u i ~ d i g ~ .  This growing trend consists of two 
commonalities: (i) jurisdictions that previously only offered incentives have moved towards 
mandatory compliance and (ii) the inclusion of mandatory green targets previously only required 
on public projects has expanded to include private and residential building". 

There are indications that both of these trends will hold true for the Province of British Columbia 
as well - 36 lnunicipalities across BC have recently opted into new provincial regulation that 
requires new homes to be built "solar hot water readyxi. The regulation does not require homes 
to have solar powered hot water but makes the subsequent installation of these systems relatively 
straightforward. Under the Province's Climate Action Plan 2008 and Energy Efficient Building 
Strategy ("EEBS"), there are millions in tax incentives to expand the use of solar power-. Ethe 
Province is truly committed to the goals identified in these reports then the incentives offered 
now may pave the way for stricter compliance in the future. 
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! D. American Green BuildinqTrends 

As of 2008, LEED requirements had been incorporated into American law in at least 45 states 
and 14 federal agencies or departmentsniii. In addition to legal mandates, there are Government 
incentives to encourage green projects as well. Several American examples include the American 
Recovery and Reinvestment Act 2009m'v, California's mandatory green building code 
("CalGreen"), and recent federal interim rules which require federal agencies to foster their 
acquisitions towards markets for sustainable technologies and high performance design for new 
buildingsm. 

Other recent green building announcements from the Obama Administration illclude the Better 
Building Initiative and the companioil Better Building Challenge which aims "to make 
commercial buildings 20% more efficient over the next decade, saying $40 billion annually in 
energy costs and creating 114 000 jobs over the next two  year^"^"'. 

E .  Canadian Green BuildinqTrends 

In Canada, the trend is similar if only smaller in scale. There are federal incentives offered to 
encourage green practices of new construction, retrofits and the daily operation of commercial 
and industrial buildingsuvii. Recently, the Okanagan Science & Technology Council ("OSTEC") 
was awarded $500 000 in funding to assist the college in developing green building technologies 
and design as part of the federal Government's Asia Pacific Partnersl~ip Climate Change 
Initiative ("APPccI')-~'. 

Green building initiatives at the Provincial level include British Columbia's 2008 Climate Action 
Plan, the Energy Efficient Building Strategy and Vancouver's aspiration to becoine the greenest 
city on the planet by 2020. Vancouver outlines their approach to attaining this goal in the 
"Vancouver 2020: A Bright Green Future" action planm which was adopted in principle by the 
Vancouver City Couilcil in July of 201 lX". 

Vancouver's strategy includes mandatory LEED Gold certification on municipal buildings and 
retrofits. This would bring the City in line with the Provincial Climate Action Plan wllich 
requires that all new provincially owned or leased buildings are LEED Gold certified or meet 
equivalent criteriaxxa. Additionally, Vancouver hopes to move toward municipal buildings that 
generate their own power, collect and use their own water, and manage their own waste-'. 
David Ranslie, manager of Vancouver City's sustainable-development program has stated that 
the City's new building code, which inoves towards carbon-zero building, is expected in 
2012-ii. 

F. Mandatory Complianceand Voluntary Incentives 

Government support of green building has been underway for several years here in British 
Columbia. Ln 2007, the Provincial Liberal Government's throne speech stated that steps towards 
greening the B.C. Building Code would include increased building eaciency through higher 
Energuide and ASHRAE standardsmv. In 2008, the Minister responsible for BC Housing, Rich 
Coleman confinned higher energy and water efficiency standards as part of the new green 
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requirements of the BC Building Code. Coleman stated that the changes were "one of the steps 
being taken across government to meet our target of reducing greenhouse gas emissions by at 
least 33 per cent below 2007 levels by 2020"-. These changes to the BC Building Code 
require high rise residential and commercial buildings to meet ASHRAE 90.1 (American Society 
of Heating, Refrigerating and Air-Conditioning Engineers)-' energy standards. Additional 
requirements include the incorporation of high efficiency toilets and urinals in all new or 
renovated residential projects involving new plumbingmv". 

The most recent provincial building code update is expected to be released in the spring of 2012 
with enforcement to follow in the fall of 2012. The provincial codes generally adopt the changes 
inlplemented under the National Building Code, yet due to some significant changes, the 
province has decided to push back its implementation of these changes until 2 0 1 2 ~ ~ ~ ' .  

These mandatory requirements take effect under the Provincial Climate Action Plan and move 
British Columbia toward increasingly stringent energy efficient building requirements-x. 
Optional compliance with green building practices is also encouraged through grants, tax 
incentives, and strategic planning for residential, commercial and industrial, and the public sector 
througli the Energy Efficient Building Strategy ("EEBS")~. The EEBS includes $75 million for 
retrofits of existing provincial buildings, $5 million for solar energy systems, and $2 nlillion for 
industry training and provilice wide energy conservatioll studies* 

A recent report released in 2010 by the Provincial Govemment provides an update on the 
progress made in unplementing the Climate Action Plan and EEBS initiatives. The report is 
titled "Climate Action for the 21st Century" and confirms mandatory compliance with LEED 
Gold certification and the adoption of a "Wood First Policy" on provincially funded projectsx"'. 
As will be discussed more throughly throughout the paper, mandatory compliance with 3rd party 
rating systems such as LEED may be incredibly problematic. 

G .  Potential Liabilitv Under Mandatorv Certification 

Due to the lack of control over attaining final certification, liability may result for all participants 
on these projects if certification is not achieved. This will be highly dependant on contract 
language, the coordination and experience with green building of participants, and an awareness 
of how the use of 3rd party rating systems alters the traditional scope of liability for all members 
of the construction industry. Additionally, Government mandated material use is inappropriate; 
the best material for the job should be used and this should be determined by the participants of 
each particular project. Relatedly, mandated material use in conjunction with LEED may give 
rise to antibust claims by those excluded from participation on public projects. 

For example, a series of American cases examined by Stephen del Percio in a recent article 
traces the potential for antitrust litigation arising out of the USGBC's decision to provide credits 
under LEED for certain wood products but not othersxIiii. The article explores the possibility that 
the mandatory incorporation of LEED certification, which excludes no11 Forest Stewardship 
Council ("FSC") wood products, on public projects may provide the necessary evidence of 
market exclusion by those pursuing antitrust action. The Canadian jurisprudence of antitrust 
litigation differs from the American experience but still requires plaintiffs to provide evidence of 
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market exclusiol~ and injury. The British Columbia Government's decision to implement a 
"Wood First" policy in conjunction with mandatoory LEED certification on public projects may 
provide this evidence. 

H .  Extracostof BuildinqGreen? 

As green building continues to move into the mainstream, concerns about the increased cost of a 
sustainable design are being put to the test. Many supporters of green building argue that the up 
front costs are not substantial and that green building can be done for the same"'" or as little as 
2% more"" than traditional consmction projects. Others maintain that the extra administrative 
steps involved with seeking 3rd party certification unnecessarily adds financial burden to a green 
p ~ o . j e c t ~ .  

Some in. the industry have stated that dedicated personnel is required to coordinated the 
documentation and t&elines necessary to satisfy the requirements for certification under 3rd 
party rating systems. Additionally, issues with long lead times for certification in Canada and 
potential delays associated with green building material can increase costs significantly not to 
mention the potential for litigation outlined in this paper. 

Whether the benefits a green project can offer will be woith the potential increase in cost will 
depend upon the goals of the project and the team's experience with green building. As aresult, 
every industry stakeholder from Owners, Designers, Contractors, Subtrades a d  Material 
Suppliers to final Tenants must be aware of the relatively new risks associated with green 
building in order to determine if green building is worth the potential increase in cost. 

3. 3rd Party Rating Systems 

A. What are3rd Party Ratinq Systems? 

Fundamental to the green building landscape is the widespread use of 3rd party rating systenls to 
award certification. Several different rating systems have been developed which measure a 
project's environmental impact. These rating systems have commonalities but also differ in (i) 
how they defme "greenness" or "sustainability"; (ii) user interface; (iii) cost; and (iv) applicable 
constrnction sector (commercial and industrial or residential, new or existing etc.). 3rd party 
rating systems admister, train and educate, verify compliance with their particular system and 
ultimately award a certificate or other proof of achievement. Following a 3rd party certificate 
program is not the same as following a building code -these programs are voluntary and are 
designed to function above and beyond the standard building code requirements. 

A significant source of risk is tied to the widespread adoption of 3rd party rating systems due to 
their contractual position among the many participants in modem construction projects. As will 
be discussed later, the independeut nature of these verification programs creates a significant 
source of liability tied to the contract language used among a project's participants. 
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There are at least 5 established rating systems with 3 focused on com~nercial& industrial 
construction and 2 focused on home buildin~g. In addition there are many building management 
tools (2 profiled below) which are designed to assist designers and builders meet the 
sustainability goals of their projects. The following section will outline the most popular 
certificate programs available here in Canada and internationally. 

B. RatinqSvstemsfor the I ndustrial and Commercial Sector 

(i) TheLeadership in Energy and Environmental Design (LEED) Green Building Rating 
System" 

Created by the U.S. Green Building Council in March 2000, LEED has quickly become the 
standard rating system for new and existing con~mercial construction. LEED is also available for 
residential construction. The system consists of 9 target areas which covers the lifecycle of a 
building. LEED utilizes a point system whereby a project can attain points in each of the 9 target 
areas (site location, water efficiency, energy & atmosphere, materials & resources, indoor 
environmental quality, locations & linkages, awareness & education, innovation in design, and 
regional priority). 

Depending on the number of points a project can demonstrate (up to 1 lo), the building is able to 
qualify for Certified (40+ points), Silver (50+ points), Gold (60+ points), or Platinum (SO+ 
points) LEED Status. Due to the distribution of points across the 9 target areas and the lack of 
designated materials (with some exceptions), developers and designers have flexibility is how 
they can achieve LEED certification. 

The system is administered in the United States by the Green Building Certification Institute 
('LGBCI'3~Y" and by the Canadian Green Building Council in Canada ("c~GBc")~' .  The 

CaGBC recommends that there be a LEED Accredited Professioilal ('LLEED AP") on staff who 
can coordiiate the documentation of the LEED project. There are 3 levels of LEED accreditatioi~ 
available in Canada: LEED Green Associate, LEED AP with one of 5 specialties, and LEED 
Fellow. The f ~ s t  2 require courses and the successhl completion of an exam while LEED 
Fellow requires 8 years of LEED AP status and 10 years experience in the green building field. 
LEED Fellow accreditation also requires a nomination by peers and evaluation in 4 of 5 fields: 
technical proficiency, education and mentoring, leadership, commitment and service, and 
advocacy. 
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(ii) BOMA BESt 

BOMA BESt (Building Environmental Standards) is the most recent step in BOMA's Go Green 
Program which incorporates the existing "Go Green" and "Go Green Plus" systems into. one. 
BOMA Canada created the program in 2005 to accurately and independently assess energy 
performance in office buildings, shopping centres, open air retail and light industrial properties. 
BOMA BESt embodies the con~mercial real estate iiidustry's movement toward creating industry 
wide common practices. 

BOMA BESt offers several tools for managers, operators, and owners of existing commercial 
buildings to assess and verify their energy and water consumption. There are 4 levels of 
certification available, each with increasingly strict energy efficiency requirements necessary for 
certifi~ation*'~. 

(iii) BREEAM 

The Building Research Establislnnent created the Environmental Assessment Method 
("BREEAM") initially for new construction projects in 1990. It has since been developed to be 
applicable to new and existing buildings including retail, offices, education, prisons, courts, 
healthcare facilities, industrial and multi-unit residential buildings. BREEAM is available in the 
UK, Netherlands, Norway, Spain, Sweden and other countries with some modifications. 

The program uses a point system to assess sustainable design, construction and even incorporates 
deconstruction. The system relies upon certified assessors who operate under licence by an 
approved organization who work with owners, design professionals, and contractors ti determine 
the points a project can qualify for. Credits are distributed across categories that include energy 
and water use, internal environment (health and well being), pollution, transportation, material 
use, waste, and ecological management processes'. 

C. R atina Svstems for the Residential Sector 

(i) BuiltGreen 

BuiltGreen is owned and managed by the BuiltGreen Society of Canada. Membership in 
BuiltGreen is open to all members of participating Home Builders' Associations ("HBA's") 
includmg builders, renovators, product suppliers or manufacturers, service providers, comdunity 
developers and municipalities. The program includes mandatory Builder Training and third-party 

A .  

testing inspections and audits. ~ucAssful completion of the BuiltGreen Builder Training is 
required to become a Built Green Certified Builder member. Only BuiltGreen certified Builders 
can build a BuiltGreen home". 

There are 4 levels of certification available (Bronze, Silver, Gold, and Platinurn) detennined by a 
point system spread across 8 categories. Building materials able to qualify for points must be 
certified by BuiltGreen Canada. A product catalogue is available online to assist members in 
choosing their path to attaining a certification level"'. In addition to the point system, a 
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BuiltGreen home must also pass an energy audit which consists of an inspection and blower test 
of the house by a third party energy auditor. 

R-2000 is a voluntary energy efficiency standard developed by the Office of Energy Efficiency 
of Natural Resources Canada in cooperation with Canadian homebuilding professionals and the 
housing industry. The program was officially launched in 1982 by the Federal Government of 
Canadaliii 

The R-2000 standard is typically above what is required by Canadian building codes and focuses 
on energy efficiency, indoor air tightness quality and environmental responsibility. Homes built 
to this standard are required to be constructed by a certified builder and must be certified by an 
independent inspector. Once certified, the Government of Canada issues a certificate stating that 
the home is in compliance with R-2000 requirements which can later be confinned by 
subsequent home buyers1". 

D. Proiect and BuildinsManaqementTools 

(i) G reen Globes 

Green Globes is an energy assessment and management tool operated by the Green Building 
Initiative ("GBI") in the United States and by BOMA Canada here in Canada. The program is 
available for new and existing commercial and industrial buildings. Green Globes provides a 3rd 
party assessment of energy consumption and is preformed by a regional verifier trained by 
BOMA Canada. Green Globes is widely used by the Canadian Federal ~ovemment '~.  

(ii) The Athena Institute 

The Atherla Institute is a non-profit organization that operates in the United States of America 
and in Canada. The institute focuses on Life Cycle Assessment ("LCA") of buildings and 
assemblies. There are two main s o h a r e  packages offered by the institute: (a) ATHENAB 
Impact Estimator for Buildings and (b) ATHENAB EcoCalculator for Assemblies. Both 
software packages rely upon the Athena Institute's LCA Database which is capable of 
representing 95% of the structural and envelope systems typically used in residential and 
commercial construction. Additionally, the institute offers consulting services for those who 
desire an independent consultant to assist in the design or envelope prof le of a project, or 
training on either of the software suites. 

(iii) Building Information Modelling 

Building Information Modelling ("BIM") is a design technique that complies large sets of 
relational data in order to digitally represent design schematics, buildings materials and other 
physics based projections like acoustics or light. One advantage that this approach offers is in the 
relational nature of the data used - a change to one part of a design will automatically change 
relational componellts. Additionally, detailed specifications of building material can be attached 
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to a building's digital representation allowing users to track material use, quickly change 
materials, provide cost estimates or allow for automatic ordering. Advocates of BIM arguethat 
the ability to digitally construct a building, test for defects, make changes prior to fabrication, 
assembly and operation of the components can largely be done without paper or duplication. 
Additionally, the complied information can later be used for maintenance and troubleshooting of 
the buildings integrated components. 

This approach is widely cited as an effective tool in literature advocating for an integrated design 
methodology as it allows owners, designers and contractors a cost effective means to digitally 
trouble shoot issues prior to c~nstruction'"~. BIM creates a shared platform where participants on 
a project can have input into material use, tracking and sourcing, local environmental features, 
lighting and other relevant concerns related to achieving credits under a 3rd party rating system 
early in the design phase'v". 

The Institute for BIM in Canada (T3C"') advocates for the adoption of BIM as an industry 
standard tool for designers, engineers, builders and owners. IBC is currently working with 
industry stakeholders to develop appropriate contract language in standard documents to account 
for risk allocation and intellectual property rights'"". 

P a r t  Two: Leqal Risk and Liability 

1. Introduction tosources of Legal Liability 

A. Sources of Liability 

The basis for legal liability in the green construction context will arise primarily through contract 
and tort legal theories as well as statutory requirements. This section will outline the legal issues 
most likely to occur in the Canadian construction context through a coinbination of legal theory 
and American case studies. While there is some overlap between the issues facing Owners, 
Designers, Contractors, Subtrades, Material Suppliers, and Tenants, many issues will be specific 
to a participant's position within the construction industry. 

B .  Contract L ancluaqe 

Contract language is both the primary source of liability and best defence against it in the green 
construction context. The widespread incorporation of 3rd party rating systems in the 
construction industry has created a situation where the traditional stakeholders have little control 
over the final achievemei~t of certification. A building may be designed and constructed to meet 
LEED Silver, for example, but fail to achieve that by one point. Or the building may be certified 
at LEED Silver but not until months after substantial competition. 

Another unresolved issue is the potential for decertification of buildings over time - standard 
contract documents created by the Canadian Construction Documents Committee ("CCDC") 
include a one year warranty on workmanship but what will happen if this time frame elapses and 
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the building has still not attained certification and subsequent claims for negligent construction 
are alleged? 

Even thougb substantial completion may not require 3rd party certification under standard 
contract documents, could the Builder or Designer still be liable for a building that initially 
achieves cei-tification but fails to maintain it? Could these parties be liable for a green roof which 
has resulted in water or mould issues years after substantial completion? How long should 
liability extend to participants on these kinds of projects? 
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These questions are best addressed by a well founded understanding of the risks inherent to these 
kinds of  projects and by draftimg appropriate contracts in response. Part of addressing these 
issues involves decisions about how to best allocate potential damages following certification or 
performance failures. Conseqnelltial or liquidated damages may be sought following a failure to 
achieve a particular level of certificate depending on the contract language used and the 
decisions to allocate lisk among parties"". Additionally, delay claims related to a slow (or failed) 
certification process and breach of contract clainls l i e d  to warranties or guarantees 
intentionally provided (or not) are all contemporary issues facing stakeholders in the green 
construction context. 

The fact that the credits required for certification are attained at all stages of construction means 
that responsibility for achieving certification is distributed while liability may not be. Contracts 
may be critical to achieving certification by assigning responsibility for achieving credits to 
specific parties and attaching liability for failing to do so accordingly. The contract language 
used may have a huge impact on how these and other issues are ultimatel~~ decided. It must be 
kept in mind, however, that even the most clearly worded contract may not lead to a predictable 
outcome as there has been little green litigation occurring in Canada. 

C .  Tort Liability 

Tort legal theories also have a role in creating or minimizing legal liability. The varied 
definitions of "sustainability" or "green building" held by members of the public and 
construction stakeholders contributes to the creation of potential liability. Untempered 
expectations about energy performance or other benefits associated with green buildings may 
lead to claims of false advertising or misrepresentation when buyer's expectations do not align 
with reality. Additionally, training and expertise gained through the LEED Accredited 
Professional ("LEED M'3 programs or other 3rd party training systems may warrant an elevated 
standard of care and as a result affect standard professional liability insurance coverage and alter 
traditional negligence based claims. Due to the novelty of green technology and building 
methods, product liability and personal injury claims may appear on the green building horizon 
as well (mould, air quality, water damage from green roofs). 

D. Concurrent Liability in Contract andTort 

It should also be kept in mind that some actions may arise out of both contract and tort law 
concurrently. Specifically, a plaintiff can sue under both contract and tort for fraudulent 
mi~re~resentation'~. Other concurrent claims are possible as well. For example, a negligent act 
may give rise to an independent tort claim and also serve as the basis for a breach of contract 
claim - the critical question is whether sufficient proximity exists between the parties, not how 
their relationship arose. 
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Contracts do, however, allow the private ordering of rights and responsibilities so the availability 
of tort remedies may be limited or waived altogether under contract. For example, a mutual 
agreement may be made where no party can be held liable for consequential damages. This 
would limit the tort remedies available if negligence is shown. Tort duties or rights that are not 
contradicted by contractual arrangements remain a viable path for a cause of action'"'. However, 
in order for contractual agreements to be enforceable they must not be illegal or 
uncon~cionable'~. 

E. Other Potential Issues 

Other potential issues include the fmancial stability of 3rd party rating systems, potential anti- 
trust action, industry lead challenges to green building codes, and limited insurance options for 
green builders. 'Illere are tangible, fmancial benefits to be gained when building green - higher 
occupancy and rental rates to name twohi - but participants must be aware that these and other 
issues are live questions in the green building context as there is little Canadian judicial 
interpretation available to predict legal outcomes. 

The following sections will examine the basis for liability in green construction projects, provide 
and overview of applicable legal terms, examine case studies from the American experience and 
recommend risk mitigation strategies for the Canadian context. 

2. Contract Definitions 

A. Breach of Contract 

A breach of contract can be defined as an act which does not conform with the tenns of a legally 
binding agreementk'. The subject matter of a contract can be classified as (i) representations or 
(ii) terms. Breach of a representation has less severe consequences compared to breach of a term. 
Tenns can be further categorized as (i) conditions, (ii) warranties, or (iii) intermediate 
(solnewhere between the previous two categories). The classification of a term as either a 
condition or a warranty will depend upon the relative position of the parties, their knowledge, 
and the importance of the term relative to the perfomlance of the contract. 

For example, a Developer making representation about the health benefits of a LEED certified 
building to a poteiltial Tenant may result in those representations being classified as terms of the 
contmct given the Developer's superior knowledge of the building and the rating system used. If 
the health benefits do not materialize, the Tenant may allege that a condition of the contract has 
been breached. 

The starting point for all damages claimed under breach of contract is governed by the 
expectation principle: monetary compensation should be given in the amount required to put the 
innocent party into the position they would be in had the breach not o~cu-red'~". There are 
variations and limitations on this general principle but this basic premise is the standard remedy 
available under breach of contract. 
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For example, in the above example, if the Tenant had incurred costs associated with moving their 
business out of the LEED certif ed building then damages may include these expenses as they 
would not have occurred if the health benefits represented had materialized. 

C. Misrepresentation 

Under Canadian jurisprudence, misrepresentation is a represei~tation of a positive statement of 
fact made by one party to another that (i) is false and (ii) is relied upon to the detriment of 
another party. There are generally three levels of misrepresentation grouped according to 
culpability: (i) innocent (ii) careless and (iii) fraudulent. The remedies available increase in 
severity to match the level of culpability shown. The remedies available under a claim of 
fi-audulent misrepresentation will depend upon whether the claim is rooted in contract or tort'"'. 

In order to ground a claim in misrepresentation, the plaintiff would have to show that they relied 
upon a statement or demonstrate that the statement had induced them to enter into the contract to 
their detriment. If a statement can be shown to be material to the contract, then reliance will be 
shown. The test for materiality can be summed up as the question: "would a reasonable person in 
the same situation have relied upon the statement in question when entering into the contract?". 

For example, a dissatisfied buyer would have to show that a "reasonable buyer in their situation" 
would have relied upon the same advertisement or statement in makiug their decision to enter 
into a contracthii. 

D. Innocent Misrepresentation 

An innocent misrepresentation is defmed as not being given haudulently or recklessly. The 
remedy for an illnocent misrepresentation is generally confmed to rescission of the contract but 
only where both parties can be put back into their pre-contractual positionm. 

For example, an Owner may make a statement to a potential buyer about the health benefits to be 
gained by working in a LEED certified building. If a buyer relies on that representation in 
making their decision to purchase the building or enter into a lease aud no health benefits can be 
shown subsequent to the agreement then the buyer may argue that that the statement was a 
misrepresentation. If this is shown, but fraud or recklessness are not shown, the agreemellt may 
be rescinded. 

E .  Fraudulent and Reckless Misrepresentation 

Fraudulent lnisrepresentation can be shown if the defendant has induced the plaintiff to enter into 
a contract on the basis of a representation that the defendant (i) knew to be false or (ii) had no 
belief in. Reckless misrepresentation can be shown if the defendant's statement was made 
without care as to its truth. 
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If any of the above are shown then eaud has been made out and the available remedies will 
depend upon whether the claim is rooted in contract or tort. A claim of fraudulent 
tnisrepresentation under contract generally limits the remedy available. to rescission of the 
contract'xix. A claim of fraudulent misrepresentation under tort (also known as deceit) allows for 
damages including consequential damagesh. 

For example, if an Owner makes representations to a potential buyer about the sustainable 
features of a building and knows that no such benefits will be attained or does nothing to infornl 
a buyer that such benefits are not likely to be experienced then fraud or reckless 
misrepresentation may be shown. 

F .  Warranties 

Warranties are terms of a contract considered a promise and as such allow a plaintiff to recover 
full expectation damages for breach of contract. In order for a statement to be considered a 
warranty and not a representation, the statement must be shown to  be a promise instead of simply 
a statement of factK. Expectation damages are calculated by the monetary position the plaintiff 
would have been in if the contract had been fulfilled""'. 

For example, a LEED AP D e s i ~  professional who makes a statement as to the energy efficiency 
gains that will be experienced due to a certain design feature may be held to that statement as if it 
was a promise. If the same designer instead made representations about previous buildings with 
similar designs and energy performance, then these statements may be considered to be 
statements of fact rather then promises in relation to the performance of the building under 
consideration. A failwe to conform to a warranty results in more severe consequences compared 
to a failure to confonn to a mere representation. 

G. Conditions 

Conditions can be thought of as terms which are fiu~damental to a contract and a breach of a 
condition can allow the innocent party to repudiate the contract (ie. avoid their obligations under 
the contract)&'"'. 

For example, a Contractor who guarantees that they will build a LEED certified building may be 
in breach of a condition of the contract if certification is not achieved. The same Contractor 
could instead guarantee to construct a building in conformance with the building design (as per 
CCDC 2 standard documents). There may be other terms which bind the Contractor or Subtrades 
to certain steps but not fmal cerfification. If it is successfully shown that a conditioll of the 
contract was LEED certification and certification is not shown, then the contractor may be held 
in breach of a condition of the contract and the innocent party may not be bound to their 
obligations under the contract. 
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3. Tort Definitions 

A. Neqliqence 

Broadly speaking, every cause of action based in negligence requires (i) an existing duty of care 
known to law; (ii) a breach of that duty by an act or omission by the defendant which ( i i iE l l  
below the applicable standard of care; and (iv) foreseeable damage caused by the breach . 

There are established duties of care under Canadian law but new categories can be established 
under misfeasance (an act) or nonfeasance (an omission) if proximity and an appropriate policy 
rationale can be shown. A duty of care describes the responsibility that one party owes to another 
class of people. 

For example, in the construction context, Contractors, Subcontractors, Architects and Engineers 
who participate in the design and construction of a building all owe a duty of care to subsequent 
purchasers to take reasonable care in completion of the structure so as to avoid defects which 
could pose a foreseeable substantial danger to the health and safety of its occupantsLXXV. 

C. Standard of C a r e  

The standard of care expected of a party is that of the reasonable, ordinary and prudent person in 
a similar situation. This standard can be higher for those who possess expertise in an area. A 
party can also be held to a higher standard of care through contractual agreement. In order to 
show negligence, the act (or failure to act) alleged to have breached an existing duty of care must 
fall below the appropriate standard of care. 

Typically, aprofessional will be held to the same standard of care required of a professional in 
the same field. For example, architects and el~gineers owe a duty to their clients to exercise the 
reasonable care, skill and diligence expected of an ordinarily competent A 
roofmg contractor would therefore generally be held to the sane standard as other reasonable 
and prudent roofing contractors in the trade at the time of work. Industry practices, regulations 
and policies can inform this standard and, as will be discussed below, additional training or 
expertise in an area can also elevate the standard that will be applied. 

In the green building context, those with LEED AP or other sustainability related expertise may 
be held to a higher standard than those without it. For example, a LEED AP designated roofer 
may be held to the higher standard of other roofers with LEED AP training who are working in 
similar conditions. If there are subsequent issues identified with the building envelope due to 
negligent installation of a roofing systein, the roofer with LEED AP status may be expected to 
perform at a higher level than other non LEED AP roofers. 
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For negligence to be shown, the act in question must have fallen below the standard expected. 
Perhaps a specific component critical to the roof system in question was not installed properly - . 

this omission may not be held to be negligent for a ordinary roofer, but it may be sufficient for a 
roofer with a specialization in green roofing systems to be held negligent. 

D. Consequential Economic Loss 

If the negligence of an Designer is shown to cause physical injury to a person or damage to 
property then liability may extend to the consequential economic losses associated with the 
negligently caused injury as long as the losses are not too remote'xxvii. 

Pure economic loss is a financial loss not associated with aphysical injury. Designers could face 
liability under this theory for negligent misrepresentation (outlined above), negligent 
performance of a service (promised energy efficiency or health gains), defective products (green 

l m i i i  roofs) or relational economic loss (devalued building and lost rent) . 

F.  Neclliqent Misrepresentation 

While the requirements for negligent misrepresentation and fraudulent misrepresentation in 
Canada are very similar, there are key differences. Under negligent misrepresentation, reliance 
on a untrue or misleading statement must be shown but there must also be a duty of care based 
on a special relationship between the plaintiff and defendant. This special relationship may attach 
to advice or counsel given by professionals to  client^'^^. However, this special relationship may 
extend to other situations where reliance on a statement is foreseeable and such reliance in 
reasonable in the circumstancesh. This may arise through the adequacy of designs or tests 
performed, information contained in tender documents or aproject's compliance with applicable 
building codes or bylawshi. 

Additionally, the statement or representation in question must have been made negligently. This 
would require that when a party made the representation, this act fell below the appropriate 
standard of carelm". The requirements for negligent misrepresentation can be sunlined up in the 
following 5 steps: 

(1) there must be a duty of care based on a "special relationship" between the representor and 
the representee; 
(2) the representation in question must be untrue, inaccurate, or misleading; 
(3) the representor musr have acted negligently in making said misrepresentation; 
(4) the representee must have relied, in a reasonable manner, on said negligent 
misrepresentation; and 
(5) the re-eliance must have been detrimental to the representee in ihe sense that damages 
resulted. 
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The statement or representation made by the defendant does not need to be made dishonestly or 
fraudulently in order for negligent misrepresentation to apply. Under fraudulent 
misrepresentation, .. . however, there must be evidence of dishonest or fraudulent conducth". 

For example, buyers relying upon proinotional material claiming that a building under 
construction will have lower energy bills due to LEED certification may have a claim against the 
Owner for making the statements negligently. Ifthe "ordinary and prudent Owner" in this 
situation could have reasonably foreseen the losses experienced by future tenants ifthe energy 
efficiency gains were not to materialize, then statements promoting the energy efficiency of the 
building may have been given negligently. It would not have to be shown that the Owner 
behaved dishonestly when making the statements about energy efficiency. 

If proven, damages could include the Tenant's cost associated with entering into the contract, 
relocating, or other costs which can be shown to have resulted from the Tenant's reliance on the 
negligent misrepresentation. Some exclusions for damages sought under negligent 
misrepresentation in Canadian jurisprudence include (i) loss of rental income connected to a 
rental property purchased, (ii) loss of profit, (iii) loss of opportunity of profit and losses on the 
sale of e uipment, and (iv) loss of capital related to the diminution in value of a purchased 9 franchise -"Y. Typically, damages will be calculated based upon the cost it would take to place 
the plaintiffs in the position they would have been in if they had not relied upon the negligently 
made representationh. 

G.  Fraudulent and Reckless Misrepresentation 

Fraudulent misrepresentation can be shown if the defendant has induced the plaintiff to enter into 
a contract on the basis of a representation that the defendant (i) h e w  to be false or (ii) had no 
belief in. Reckless Inisrepresentation can be shown if the defendant's statement was made 
without care as to its truth. 

If any of the above are shown then fraud has been made out and the available remedies will 
depend upon whether the claim is rooted in contract or tort. A claim of fraudulent 
misrepresentation under contract generally limits the remedy available to rescission of the 
contractki. A claim of fraudulent misrepresentation under tort (also known as deceit) allows 

h w i i  for damages including consequential damages . 

4. Statutory Definitions 

A. Federal Cornretition Act 

Additionally, liability may ariie through applicable legislative regulation of advertising. In 
Canada, false advertisin%% offence under the federal Competition Act and may result in 
criminal or civil liability "I. 
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The Competition Bureau enforces the federal Competition Act and is responsible for eliminating 
activities that reduce competition in the rnarketplace'm'x including false or misleading 
representations, deceptive marketing practices, and antitrust. Failure to comply with the 
Competition Act can lead to both criminal and civil liability. The onus is on the party making a 
representatioil about a product to show that the claims are verifiable through adequate testingxc. 

B. British Columbia's Business Practices andconsumer Protection Act 

Provincial consumer protection legislation may also apply to deceptive or misleading marketing 
practicesxci. Under British Columbia's Business Practices and Consumer Protection Act 
representations made to consulners about performance characteristics that are not present may 
lead to liability under the Actxii. Owners or other parties promoting the sustainable or green 
features of their buildings must be careful not to overstate the benefits to be gained through 
either (i) specific sustainable or performance features or (ii) benefits associated with a 3rd party 
certification. 

For example, given the flexibility in achieving LEED credits, no two LEED Gold buildings will 
necessarily have the same energy or water efficiency. As a result, one LEED Gold building may 
be more expensive to operate than another or offer different benefits. Care must be taken not to 
allow the promotion of LEED certification to automatically translate into "increased energy 
efficiency" or "increased worker productivity" in the minds of pote~~tial buyers. This is not to say 
that 3rd party certification cannot form the basis of promotional material but care must be taken 
to specifically delineate the benefits to potential consumers as a result of the building attaining 
certification. 

C. Canadian Standards Association and Green Guides 

The Canadian Standards Association ("CSA") in partnership with the Competition Bureau of 
Canada has created a guide to assist parties making environmental claims in complying with the 
relevant federal legislation. The guide outlines 18 voluntary general principles to follow - 
compliance with the guide does not guarantee compliance with the relevant statute but those who 
follow the guide will generally be free kom sanction"'". The guide represents the CSA's 
suggestions for best practices and should be consulted prior to making claims associated with the 
environmental benefits of green buildn~gs. 

The guide states that "[alny statement or symbol that refers to, or creates the general impression 
that it reflects, the environmental aspects of any product or service is considered an 
environmental claim""'". Clainls made aboirt the "greenness" or "earth friendly" characteristics 
of a building will fall under the ambit of the guide. Importantly, the guide states the following in 
relation to claims of "sustainability": "The concepts involved in sustainability are highly 
complex and still under study. At this time there are no definitive methods for measuring 
sustainability or c o n h i n g  its accomplishment. Therefore, no claim of achieving sustainability 
shall be ~nade"~"". 
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5. Contract Analysis 

A. Introduction 

A major concem in the green building context is working on a project seeking 3rd party 
certification but ultimately failing do to so. This is especially salient given that public projects in 
British Columbiamust attain LEED Gold certification at a minimum. Contracts play a central 
role in addressing the potential for liability in this situation. This issue can be further complicated 
when taw credits or other financial incentives are also contingent on successful 3rd party 
certification. The use of 3rd party rating systems introduces risk because of their lack of contract 
privity between the Owners, Designers, or Contractors. Depending on the contract language 
used, participants on green construction projects may be bound to promises they have little 
control over. There is no way for Designers or Builders to guarantee whether a building, even 
designed and built to the necessary specifications, will attain certification or not. 

The inclusion of timelines and other relevant regulatory requirements are critical in green 
building contracts due to potential delay issues with building materials or final certification. A 
significant backlog in the CaGBC certification process has also been emphasized as a major 
concem with two to three year delays being reportedxcv'. Further complicating potential liability 
on green projects is the fact that the responsibility for attaining credits is distributed across 
multiple parties - sometimes many parties may work together on a single credit. A failure to 
achieve one credit may jeopardize the green goals of the entire project; if contract language does 
not address these realities then assigning liability after a problem is encountered may prove 
difficult. 

For an Owner, a failure to achieve certification could result in breach of contract claims for lost 
profits from potential tenants who are only interested in a certified building or lost tax credits and 
other incentives linked to attaining certification. Other claims may be grounded in false 
advertising, Eaud or deceit if the building had been marketed as 3rd party certified during its 
construction but does not achieve it. 

For Contractors and Designers, a failwe to achieve certification could lead to law suits fiom 
Omers seeking consequential or liquidated damages for breach of contract. Additionally, 
Owners may seek d a ~ ~ a g e s  fiom Contractors or Designers in the amount of a building's 
diminution in valuexcv". For Subtrades, this may result in holdbacks while the other parties sort 
out their rights and obligations, await final certification on a completed building, or attempt to 
blame Subtrades for faulty or negligent work. 

The following section examines three American court cases that have arisen out of green 
projects. They demonstrate the potential for claims made after a failure to (i) achieve 
certification; (ii) adequately define green building goals and terms i11 contracts; and (iii) 
adequately address relevant regulatory requirements tied to bond programs. The use of 3rd party 
rating systems is widespread in America, their experience can provide insight into potential 
issues which may arise in the Canadian context. 
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B. Southern Builders, Inc. v. Shaw Development LLC 

The case of Southern Builders, lnc. v. Shaw Development L L C  involved a $7.5 million luxury 
condominium development called "The Captain's Galley" in the state of Maryland. Shaw 
Development LLC ("Shaw") retained Southern Builders Inc. ("Southern Builders") as the 
General Contractor under a Stipulated Sum Contract for $6 995 000~~"~".  The project consisted of 
a six stoly building with 23 residential units, swimming pools, a restauranf and 6 boat slipsxc". 

Const~uction was completed in 2006 and the developer (Shaw) intended to achieve LEED Silver 
certification. There were delays in construction and when Southern Builders filed a mechanics 
lien for $54 000, Shaw counter-claimed for $1.3 million wit11 $635 000 in lost tax credits. The 
case ultimately settled out of court, hut this too can inform our understanding of what went 
wrong. 

(i) Theclaims Made 

The counter-claim made by Shaw alleged breach of contract for, among other things, a failure to 
"construct an environmentally sound "Green Building", in confonnance with the LEED Rating 
System". Claims were also made in negligeuce alleging that Southern Builders' failure to meet 
industry standards of competent workmanship and an "inability to complete its contractual 
obligations, in a timely and confonning manner" hurt the developer's ability to sell 
condominiums units and caused them to incur "interest, marketing and other  expense^"^. The 
contract stated that the "Project is designed to comply with a Silver Certification Level according 
to the U.S. Green Building Council's Leadership in Energy & Environmental Design (LEED) 
Rating System, as specified in Division 1 Section 'LEED Requirements"'". The consequential 
damages flowing from the alleged breach of contract included the lost tax credits while the 
negligence claims were linked to the delay in substantial completion allegations. 

( i i )  TheTax Credit Proaram 

The tax credit program in Maryland consisted of three steps and could result in credits worth 8% 
of the total development cost. First, only projects over 20 000 square feet and seeking LEED 
certification at some level could apply. Projects which passed this first hurdle the11 applied for a11 
Initial Credit Certification though the Maryland Energy Administration ("MEA") who 
determined the maximum amount the proposed project could qualify for and set a deadline for 
the expiration of the tax credit. Second, once a Certificate of Occupancy was attained, an 
application is submitted to the MEA for a Final Credit Certificate which must be attainedprior 
to the deadline initially set. Third, the project must attain LEED certification prior to the deadline 
initially set by the MEA in order to attain the Final Credit Certificate which then fmalizes the 
tax creditc". 
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( i i i )  Risk Mitisation from Shaw Development. Inc. v. Souther Builders LLC 

The case demonstrates the importance of considering consequential damages as well as contract 
language that properly addresses the inclusion of incentive programs sought by Owners. The 
contract made no reference to the tax credits or the regulatory framework in which they existed, 
a plan for achieving them, or consequences for failing to achieve them. This was a major 
problem for both Shaw and Southern Builders because neither party clearly addressed the 
additional risk associated with the time sensitive requirements of the tax program. 

The standard AIA contract form used included a mutual waiver of consequential damages, which 
was presumably included. This created a problem for Shaw in that it would have been easy for 
Southern Builders to show that the lost tax credits were consequential aamages resulting from 
the delay in construction and subsequent failure to attain the necessary Final Credit Certificate 
within the required time limit. As a result, Shaw's right to claim these damages had been waived 
and the case likely settled out of court for this reasonc". 

The steps required by Southern Builders to attain LEED certification was also unclear. One 
allegation by Shaw was that the Project was not constructed in confonnance with LEED Silver 
as per the contract yet there is little mention of what is required by Southern Builders in order to 
achieve this. Indeed, Southern Builders could have constructed the building to the "required 
specifications" and still failed to achieve LEED Silver because certification is ultimately out of 
the hands of Owners, Contractors and Designers. 

Due to the settlement, we do not have a judicial determination as to whether the project's failure 
to achieve LEED Silver under the terms of this particular agreement constituted a breach of 
contract. The counter-claim by Shaw argued that the failure to achieve LEED Silver caused the 
loss in tax credits. It is important to understand, however, as one conmentator put it, that "it was 
the failure of both parties to translate the procedure for obtaining green building tax credits under 
a Maryland state-level incentive program into the contract documents that exposed both sides to 
unanticipated liability" not the failure to achieve certification per seCiY. 

The failure to include timelines is especially critical to the Canadian green construction context. 
According to the CaGBC, the typical green building project has a two year tuneline from initial 
registration to final certification and between 25-30% of projects seeking certification never 
attain itc: The Shaw case demonstrates the importance of including potential liabilities outside 
the traditional scope of standard contracts. Due to the prolific amount of govennnent grants, 
incentives and support of green building initiativescvi, inclusion of incentive program 
requirements in contract documents is vital to avoiding unexpected liability. 

C. Destiny USA Proiect 

One of the incentives offered by governments to support the construction of green buildings are 
tax exempt bonds tied to LEED certification or performance based reductions in energy or water 
use. One example of this approach can be found in the American Jobs Creation Act of 2004. 
Section 701 of the Actc" is a provision which allowed the United States Treasury to issue $2 
billion in tax exempt green bondscviii. 
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Among other requirements, qualifying commercial projects had to have at least 75% of the 
square footage of buildings registered for LEED certification and be "reasonably expected (at the 
time of the designation) to receive such certification" and to be at least one million square feet or 
20 acres in sizec". This section of the Act purported to stimulate sustainable development on 
existing brownfield sites by providii~g financial incentives for the purchase of bonds by private 
investors. One project which took advantage of this bond program was the Destiny USA mega- 
mall project developed by Robert Congelcx. 

(i) The  Bond Proqram 

The Syracuse Industrial Development Agency C'SDDA") issued $238 million in bonds to private 
investors. The investors were able to capitalize on the tax £tee interest accrued over the 30 year 
life of the bond. In return for this tax break, the public benefit gained was the redevelopment of 
unproductive brown fields^. The capital raised by the sale of the bonds went towards an interest 
free loan which, according to the developer, saved $120 million on the Destiny USA project. 

The 2.4 million square foot development had originally qualified for the green bonds by 
indicating the inclusion of many green features including large scale photo voltaic arrays on 
roofs, on site fuel cell energy generation, other energy performance targets and LEED 
certificationcx". 

( i i )  L itiqation 

Subsequent delays and litigation with Citigroup have si~ificantly altered the project's  scope.^ 
Citigroup had stopped payments on a loan provided to the project allegedly due to construction 
delays, lack of tenants and other problems. In response, the developer of the project successfully 
sought injunctive relief in order to force Citigroup to continue making payments on a $155 
million dollar construction loan in 2 0 0 9 ~ ~ ' .  

In upholding the injunction, the Supreme Court ofNew York cited statements made by a 
Citigroup managing director at a 2007 U.S. Green Building Council Presentation. Referring to 
the "revolutionary" and "visionary" nature of this "new fmancial paradigm for green economic 
development", the court stated that injunctive relief was appropriate due to the inability to 
calculate potential damages given the "unique character" of the green developmentcx'". 

In a recent press release the parties indicated that they had come to an undisclosed accordcm. The 
deal apparently reduces the loan to $86 million (the balance of what had already bee11 loaned) 
contingent upon Destiny USA finding a new lender to refinance the $310 million mortgage that 
Citigroup holds on the mallcm. 

(iii) GreenBonds, Government Oversiqht and Potential Liability 

How do the Green Bonds used to finance the project inform our unde~standimg of risk tied to 
LEED certification? In this case, the delays experienced on the project which hampered LEED 
certification triggered additional government oversight. The Internal Revenue Service ("IRS'3 is 
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charged with enforcing the provisions of the agreement and required the bond insurer ("SIDA") 
to create an account worth 10% of the $238 million Green Bond loan - in this case the reserve 
amount held by SIDA is $2.38 million plus interestcxv". 

According to an lRS bulletin, written assurances as to the proposed project's eligibility and 
ability to meet the requirements are necessary in order to receive the bonds. The IRS is charged 
with enforcing compliance with these requirements and revoking the bonds in the event of non- 
compliancecxviii. Under the Act, the bond issuer (in this case SIDA) is required to file a report to 
the IRS and Environmental Protection Agency ("EPA") stating that the project in question has 
attained or is expected to attain the requirements under the Bond Programcmx. 

A recent deal between the Mayor of Syracuse, Stephanie Miner, SIDA and Robert Conge1 has 
temporarily postponed the revocation ofthe bonds linked to the program. In exchange for $1 
million dollars, Robert Conge1 attained a 6 month extension on the tax exemption deadline but is 
required to complete an early part of the total projectcxx. There is no guarantee that the deal will 
not fall apart if the project has not met its obligations in the required time. 

If it is ultimately held that compliance has not been met, then the lRS has the ability to seize the 
$2.38 million held in reserve. The IRS also has the ability to revoke the tax exempt status of the 
bonds. If this were to occur then litigation may follow: investors who have lost their tax exempt 
status may sue the bond insurers for their losses (SIDA); if the bonds were insured then the 
insurers may seek to recover against the developers of the Destiny USA project; and the 
developers may pursue litigation against their Designers or Corltractors for failing to meet the 
sustainable requirements listed under the Bond Program including LEED certificationc-. 

(iv) Risk Mitiqationfrom Destiny USA Project 

This project serves to underscore the potential implications for Owners, Contractors and 
Designers participating in a green project tied to Green Bonds or other government funded 
incentives. The construction difficulties experienced by the developers and builders of the 
Destiny project were further compounded by the oversight of the IRS and the necessary 
assurances of SIDA, the bond issuer. For example, the bond program requires applicants to 
include "information on financial incentives and penalties" in contracts between the developer 
and project participants in their initial submissionc"'". These clauses must "tie a part of the 
contractor's and subcontractors' compensation to their level of success in designing and 
constructing LEED-certified, sustainably-designed b ~ i l d i n ~ s " ~ ~ ' .  

?his requirement of the bond program works to initially defue the scope of any potential 
contract to include some assignment of responsibility for achieving LEED certification directly 
to Contractors and Designers. The final determination ofwhat this looks like is ultimately up to 
the participants to decide but this particular requirement significantly defines the fteedom of 
parties to assign liability. 
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The use of clauses binding contractors to performance benchmarks could vary by quite a bit but 
any agreement by Contractors which amounts to a guarantee of certification could be immensely 
problematic. Perhaps a more balanced approach could bind contractors to specific steps which 
would move the project towards certification or assign liability according to a participants duties 
on the project. Due to the distributed responsibility of attaining credits under LEED (and other 
3rd party rating systems), a Contractor could potentially fulfil all oftheir duties successfully and 
the project may still not attain certification. Additionally, actions beyond any one participant 
could potential inhibit the successful certification of a project. 

The Destiny USA project helps to show how the inclusioil of a government funded bond 
program can add complexity to the contractual arrangements of participants on green projects. 
The incorporatioll of LEED requirements as part of the Green Bond prograin's prerequisites 
shape the contours of contracts between participants. In addition, there is the potential liability 
from the bonds themselves if they are revoked due to a determination of non-compliance by 
SIDA or ultimately the IRS. 

D. Bain v. Vertex Architects 

An example kom Chicago, Illinois in 2010 highlights the importance of defining tenns and 
carefully drafting a contract to match all parties green building expectations and goalscmY. The 
case involves a small residential project seeking LEED Honles certification. Bain claims under 
breach of contract that the Designer and General Contractor, Vertex Architects ("Vertex") failed 
to "create a sustainable green modern single family home" and also "failed to diligently pursue 
and obtain for the Project certification from the USGBC LEED for Homes P r~gram" '~ .  

While the case is as yet unresolved, using phrases such as "sustainable green home" which are 
open to subjective interpretation leaves both parties open to unexpected liability. These terms 
should be clarified and tied to objective standards. Definitions could include specific 
perfonnance criteria or steps required by the Designer or General Contractor and Subtrades in 
order to achieve the sustainable goals ofthe project as agreed to by the parties. 

E .  Sumrnary of Contract Analvsis 

A failure to achieve certification may lead to claims of breach of contract which exposes all 
parties to risk including Owners, Designers, Contractors and Subtrades. The consequences of not 
achieving the desired level of certification highly depend upon the contract language used and 
the choice to include mutual waivers of consequential damage or liquidated damage clauses. 

In the Shaw case, consequential damages were sought in response to the failure by both parties to 
properly account for the steps fequired to attain the relevant tax credits. Tied to these allegations 
is the risk that Contractors and Subtrades may be accused of negligent perfonnance of work 
which resulted in a failure to attain the desired level of certification. 
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In the Destiny USA case, the incorporation of government incentives tied to sustainable goals 
added to the complexity of the project when delays were encountered. If the Green Bonds are 
ultimately revoked then liability may result from investors seeking damages fiom the Developer 
who may tum to their Design and Construction teams for indemnification. 

In the Vertex case, the use of terms like "sustainable" were not sufficiently defined in the 
contract. The case also demonstrates the potential risk to Designers and Contractors for a failure 
to "diligently pursue LEED certification". Whether the claims in this case are successful remains 
to be seen but it demonstrates the potential for litigation when a party's green building goals are 
not attained. 

Additionally, Owners are at risk if they market a building as LEED compliant only to have it 
denied certification. Owners may also be open to fraud or false advertising claims if a building's 
energy or water performance does not measure up to advertised claims. Contractors and 
Subtrades may also be implicated in similar tort claims based in negligent work or for failing to 
meet specific performance criteria included in contracts or descriptions of the required scope of 
work. The following section addresses the potential for liability in green building under tort legal 
theory. 

6. Tort Analysis 

A.  1 ntroduction 

Apart from contract issues, liability in the green building context may also arise under tort legal 
theory. Potential issues include but are not limited to fraud or misrepresentation, altered 
standards of care in negligence or insurance claims, and product liability. 

(i) Role of Government 

Claims under tort tl~eories may have extensive implications as governments mandate LEED 
certification on public projects or change existing building codes lo mirror existing 3rd party 
certification programs. Tort based liability may give rise to class action law suits reminiscent of 
the BC Leaky Condo Crisis as a result ofwidespread incorporation of novel green building 
material or techniques. 

Relatedly, there may be other issues associated with government effectively outsourcing buildmg 
codes to 3rd party rating systems -the inception of these programs as voluntary, complementary 
guidelines may fundamentally conflict with the purpose, structure and development of standard 
mandatory building codescm. This is not to say that a wholesale rejection of concepts found in 
3rd pai-ty rating systems is appropriate for government's interested in "greening" existing 
building codes, but caution is warranted when transferring comprehensive requirements from a 
fnndamentally voluntary program into mandatory regulation which serves a v e v  different 
purpose. 
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The inception of 3rd party rating systems such as LEED or BREEAM was rooted in a framework 
of complimentary standards to existing building codes. While these programs may have 
undergone extensive development and refinement in order to adapt to different regional climates 
and conditions, they are still fundamentally designed to function as a voluntary and 
complimentary building code. As such, the potential implications of widespread Government 
inclusion of these 3rd party requirements should given serious thought prior to any expansion of 
this trend. 

B. Fraud and Misrepresentation 

One concern for participants in green construction is the risk that a building's performance may 
not measure up to representations made. This is most salient to Owners but Designers and 
Contractors may also be implicated. Fraudulent misrepresentation can be shown if the defendant 
has induced the plaintiff to enter into a contract (or sale) on the basis of a representation that was 
known to be false or that the defendant had no belief in. If fraud can be shown, then damages 
will reflect the losses suffered by the plaintiff in relying upon the fraudulent representation. This 
determination can include consequential damages flowing from the fraud which could include 
the cost of entering into the contract or losses experienced due to the reliance on the fraudulent 
misrepresentation in question. The p q o s e  of awardingdamages under fraud is to place the 
plaintiff in the position they would have been in had they not relied upon the fiaudulent 
statementscmii. It must also be kept in mind that fiaudulent misrepresentation can be 
conculrently claimed under breach of contract and tortcmiii. 

For example, If an Owner has advertised a condo complex as being "Green" or "Sustainable" 
due to increased water or energy conservation claimed under LEED certification, the final buyers 
may have very high performance expectations. This may lead to accusations of false advertising 
or fraudulent misrepresentation against the Owner if the Buyer's expectations were not 
sufficiently tempered or if subsequent testing shows that there are no energy or water efiiciency 
gains. The Owner may know that LEED certification was achieved without prioritizing credits 
towards energy efficiency and that the building is no more energy efficient than another. If it can 
be shown that the Owner knew potential buyers were interested in purchasing the building due to 
the belief that it was more energy efficient and the Owner did nothing to correct this, the Owner 
may be liable for fraud. 

(i) Implications for Contractors, Desiqnws, and Subtrades 

If an Owner faces allegations of fraud or negligent misrepresentation based on a claim that was 
made in relation to efficiency associated with green design, then the Owner may turn to other 
participants in order to recover any losses suffered. The Owner may pursue claims against its 
Designer or Contractors under (i) breach of contract in relation to achieving certification as 
outlined above or (ii) a negligence based claim for substandard design or installation of building 
components. 
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For example, an Owner may have worked with a Designer to produce an energy efficient condo 
complex. During construction, the Owner may have advertised that the buildig was expected to 
attain higher energy efficient rates due to its design. If subsequent testing of the completed 
building does not show an increase in energy efficiency and the Owner is found liable, then the 
Owner may attempt to recover losses suffered fiom the Designer or Contractor. 

This may result in claims made against Contractors or Subtrades for negligently installing 
building components. Claims made by Owner's may allege that the Designer failed to met the 
appropriate standard of care when designing the green buildi~g. The success of these kinds of .. - 
claims may hinge on representations made by ~esigners or  actors as to their expertise in 
green building or design. In either case, the act alleged to have been negligent must have fallell 
below the appropriate standard of care. In the relatively new green building context, determining 
the appropriate standard of care may become a bit fnzzy. 

(ii) Altered Standard of Care  

Typically, the standard of care applied to negligence analysis is determined by looking at the 
hypothetical "objectively reasonable and prudent person" in the same situation. The specific 
facts of the case are important to this determination as is the seriousness of potential harm to 
others, the cost to nlininlize potential hann and the likelihood of Additionally, industry 
practices and custom as well as statutory guidelines or regulations can inform what a "typical" 
construction participate would have done. Due to the novelty of green construction, the buildmg 
systems and materials used, and the lack of any industry wide standards in relation to green 
buildig, defming the appropriate common law standard of care in this context may prove to be 
difficult. 

For Designers, the standard of care applied may be altered for those with specialized training or 
expertisecm. For example, a Designer who is a LEED AP may be held to the standard of the 
"ordinary and prudent LEED AP designated Designer". If so, then this would exceed the 
common law standard of care and may result in exclusions under typical professional liability 
insurance. Additionally, a higher standard of care could be contracted into which would also 
likely result in exclusions from standard professional liability insurance. 

For Designers, this may result fiom claims made about their particular expertise in green or 
sustainable design including the incorporation of high performance energy systems. A higher 
standard of care may result simply fiom attaining LEED AP designation or including statements 
in relation to sustainable design in marketing material-'. In addition to potential exclusion from 
professional liability insurance, a higher standard of care may make it easier to show negligence. 
If a party is expected to perform at a higher standard of care then the scope of potential acts 
which fall below this threshold is increased. 

For example, if an Owner is alleging that a Designer negligently desimed a green building which 
resulted in sub optimal energy efficiency, then it would have to be shown that the Designer's 
sewices fell below the appropriate standard of care. A building design which may have been 
sufficient from anon LEED AP Designer may fall below the standard of care applied to a LEED 
AP Designer. This may be determined by the choice of contract language used to described the 
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scope of work or type of building contracted for. In the Vertex case described above, the 
contract described the building as a "sustainable green modem single family home""xxii. This 
kind of contract language may increase the scope of services expected and increase the 
likelihood of a successful claim in negligence. 

C. Summary of Tort Analysis 

Tort liability may arise due to government mandatedconfonnance with 3rd party rating systems' 
requirements. This may result in class action law suits reminiscent of BC's Leaky Condo Crisis 
due to the unknown long term consequences of novel green building material or techniques. 
Green roofs are an especially salient concernin this area and are covered in more depth below. 

Additional liability may result from claims grounded in fraud or misrepresentation from 
disappointed Buyers or Tenants. Owners must be careful to make accurate representations about 
the benefits attained froin 3rd party Certification aud to temper expectations about the green 
goals of the project. Designers and Contractors may be at risk of liability if Owners attempt to 
recover losses fiom them in negligent design or construction. This also raises the potential for an 
altered standard of care to be applied to negligence claims which may result in exclusion from 
standard insurance policies. 

7. Product Liability 

A. 1 ntroduction 

New building materials are being developed in order to meet the increasing demand for 
environmentally responsible homes and buildings. This is in part due to the availability of credits 
under LEED and other programs for the use of recycled content in building inaterials and in part 
due to an increase in public scrutiny of the potential negative health and environmental 
consequences of the built environment. 

While laudable, the use of novel less hannfnl building material or new construction techniques 
inay give rise to liability due to: (i) contractor inexperience with installation; (ii) lack of lollg 
tenn evaluation of green materials; (iii) lack of understanding of how new building materials - 
may impact existing traditional building systemscx1""'; or (iv)wmanties provided unintentionally 
about the durability or effectiveness of unproven materials or techniques. Product liabilitv issues 
may give rise to liability under contract &d tort legal theories and may extend to includeclaims 
grounded in antitrust as well. 

(i) Mould and Water Damaqe 

Given its exclusion in CDDC 2 2008 insurance coverage, the risk of mould is a salient issue in 
the green construction context of British Columbacmv. New designs may advocate for a tighter 
building envelope or iucreases between exterior and interior air circulation which exceed HVAC 
industry standards - either of which may lead to moisture and mould issuescm. Other practices 
relevant to LEED credits and "best practices" such as building flush outs may also contribute to 
an increased risk of mould given the large amounts of outdoor air and moisture introduced into a 
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buildingcmvi. In turn, the presence of water damage or mould may give rise to personal injury 
claims due to health issues in addition to property damage claimscmii. 

(ii) G r een R oof s 

The long term consequences of a mass adoption of green roofs remains to be seenCmiii but 
property undenvriters have also cited potential benefits to be gained under these new building 

c-x systems . For example, green roofs may offset heat absorption but they require 
design, installation and tenant maintenance in order to avoid water intrusion problenlsc"'. 

Claims made in relation to water or mould issues may be pursued against Designers, Contractors 
or Owners. As the building envelope has historically been the "component that fails the most 
frequently and usually the most dramatically", scrutiny of new material or techniques that impact 
envelope performance is warrantedcdi. 

( i i i )  Examples Used Below 

We can look to the BC Leaky Condo Crisis for guidance about potential issues associated with 
(i) changes to building envelope design and (ii) the role of government in mandating these 
changes. Next, an American case involving the use of green wood products for structural features 
of a high profile buildiilg demonstrates the role of Material Suppliers in green buildhg liability. 
Then, the potential for antitrust action in the green building context is examined which may 
encompass wood products endorsed by the USGBC. 

6 .  Green Roofs and Potential Litiaation 

In relation to product liability, many sources have noted potential problems associated with the 
use of green roofs. These may include water intrusion, structural issues due to additional weight 
&om water retention, and resulting class action law suitscAii. Green roofs have become popular 
internationally but have been more slowly adopted in North ~ m e r i c a " ~ " .  The use of green roofs 
can substantially addresses issues common to large urban environments such as natural 
environment displacement, increased costs during summer months to cool buildings and the 
"urban heat island effect, a phenomenon whereby a metropolitan are is between 1 C and 5 C 

,,cxliv warmer than its surroundings . 

( i)  BC L eakv Condocrisis 

The benefits accrued due to the use ofthese systems must be balanced against the potential risks. 
Green roofs are complex systems that require proper installation &om qualified, experienced 
professionals and require proper mainte~lance by subsequent Owners or Tenants to avoid costly 
repairs or malfimctionscdv. Such systems should not be entirely discounted but participants 
should be aware of the potential legal and structural issues associated with their use. 

The trend of government mandated green roofs coiltinuesc""' but caution is warranted given the 
problematic history with alterations of building envelope design in British Columbia. The Leaky 
Condo Crisis signals that widespread changes to building envelope performance may give rise to 
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unintentional consequences. The judicial history also shows that future liability as a result of 
such changes will likely attach to Owners, Designers, Contractors and Subtrades but not to 
Government entitiescAv'. 

C. ProqressiveHomes Ltd. v. LombardGeneraI I nsuranceco. of Canada 

In a recent 2010 decision, the Supreme Court of Canada (';SCC") has indicated that insurers 
providing General Construction Liability ("GCL") policies have a duty to defend the General 
Contractor holding a policy for losses suffered in relation to subcontractor work in the context of 
the Leaky Condo ~ r i s i s ~ ~ " " ' .  

( i )  Chanqes to  BC Supremecourt Rulinq 

The SCC ruling overturns a British Columbia Supreme Court ("BCSC") decision that 
characterized the damage experienced by buildings during the Leaky Condo Crisis as falling 
outside the anbit of GCL insurance policies. The lower court's decision turned on an 
interpretation of exclusions to coverage described in the insurance policies. The BCSC held that 
the kinds of damage experienced during the crisis could not be considered "property damage" or 
an "occurrence" sufficient to trigger indemnification by the insurer because faulty workmanship 
could not be considered fortuitous or an "accident""lK. 

Progressive Homes successfully appealed to the SCC which determined that the wording of the 
policies in question sufficiently captured the kind of damage and loss experienced by the original 
plaintiffs seeking tort damages from Progressive Homes. Of note, the SCC held that the plain 
reading of the insurance policies in question did not allow for Lombard's "complex structure" 
argument. The court essentially rejected the idea that a part of a building could be artificially 
removed from its interrelated components in the context of determining the scope of "property 
damage"c'. Lombard had argued that "property damage" could not include damage to the 
building caused by another component of the same building -this would have limited coverage 
to that experienced by a third party. Additionally, the SCC held that whether or not faulty or 
deficient work could be considered fortuitous or an "accident" should be determined based upon 
the facts of each case and cannot be subject to a blanket exclusion. 

(ii) Risk Mitigation from ProqressiveHomes Ltd. 

The scope of coverage provided to Contractors will turn upon the specific wording of coverage, 
exclusions, and exceptions in their GCL insurance policy. The case also highlights the impact 
that subcontractor work can have on potential exclusions from coverage. While the court held 
that the insurer's duty to defend had been triggered in this case, Lombard had the opportunity to 
"clearly and unambiguously" show that the exclusion clauses applied. Lombard failed to do so in 
this case but a different set of facts may result in exclusionsc'. 
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This recent case from the SCC highlights the importance of reviewing GCL insurance policies 
for the specific wording of exclusions with an eye towards their impact on subcontractor work. 
While it is clear that a "complex strncture" theory will not apply to subsequent attempts to 
exclude coverage for "property damage" resulting &om another part of the same building, the 
potential exclusion of coverage for faulty subcontractor work remains a fact driven 
determination. 

In the context of green building and increased interest in green roof technology, subcontractor 
inexperience with novel building material or design may still result in losses which are excluded 
in GCL insurance policies. For Government considering mandating green roofs, caution is 
warranted given the potential for building envelope intrusion cited by some authorsc"'. Given the 
necessity for proper maintenance by subsequent owners or tenants of a building with a green 
roof, Owner's should be sure to include sufficient instruction and could include building 
maintenance clauses when dealing with Tenants or Buyers. 

D. ChesapeakeBavFoundation, Inc. e t  al, v. Weyerhaeuser Company 

This case involves claims made against Weyerhaeuser in relation to a wood based product 
known as 'l'arallarns". The plaintiffs include the Chesapeake Bay Foundation ("CBF"), 
SmithGroup, Inc ("SmithGroup") the principal designers, and Clark Construction Group 
("Clark") the contractors commissioned to complete the projectcEii. 

Iu total, 5 claims are made against Weyerhaeuser including (i) breach of contract, (ii) common 
law indemnity, (iii) contribution, (iv) negligent misrepresentation, and (v) negligence. These 
claims arise out of allegations that Parallams exposed to exterior weather conditions had 
deteriorated and pose a risk of death or serious injury due to a failure in the structnral integrity of 
the buildingc"". The case highlights the potential for multiple claims arising out of the use of 
green building products by teams pursuing sustainable design. 

(i) T h e  Proiect 

The building in question is known as The Philip Merril Center, which was the frst  LEED 
Platinum certified building in America and has attained numerous sustainable design and 
environmental construction awardsc1'. Tl~e Chesapeake Bay Foundation commissioned the 
design and construction of the project to serve as their headquarters. In compliance with the 
CBF's mission to promote the protection of t l~e  Chesapeake Bay through environmental 
education and regulatory enforcement, the design and construction of the building incorporated 
many sustainable concepts such as recycled and non-toxic building material, energy eEcient 
design, and conservative water rnanag~rnent~'~~. 
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(ii) T h e  Building Material 

The original design created by SmithGroup called for the extensive use of glue-laminated wood 
members in the roof truss system and in various columns and beams, some of which were 
completely exposed to the weatherClY". The contract documents allowed for an alternative 
material to  be used. This alternative building material known as "Parallel Strand Lumber 
("PSL")" or "Parallams" consists of wood waste material bonded together under pressure and 
high-strength It is important to note that SmithGroups's design required an 
appropriate sealant regime in order to preserve the exposed structural wood regardless of the 
wood product used. 

According to the CBF, Parallams were an appropriate building material for the green project 
because they consist of waste material from fast growing treesc" and when properly treated do 
not leach toxic chemicals into the sunounding envir~mnent~'~. Additionally, Parallams have been 
touted as green by Peter Moonen due their efficient use of harvested woodcki. This is possible 
because smaller pieces of waste product can be combined to create strong, high density structural 
material which is pre-cut to reduce on site waste. The issue with Parallams in this particular case, 
and salient to our discussion of product liability in green projects, relates to the proper 
application of a necessary sealant and the resultant liability for an apparent failure to do so. 

(iii) Backqround tocurrent L itiqation 

Prior to the current litigation underway, efforts were made by all participants to locate and 
remedy several issues with the exposed structural beams. Initial water intrusion into the building 
envelope was identified early after substantial completion ofthe project by Clark. In response, 
Clark hired a consultant to locate and identify the water leakage issue. The consultant's report 
stated that the exposed Parallams were inherently difficult to seal due to irregularities in the 
wood and that they may not have been sufficiently treatedc"'. These concerns were temporarily 
allayed when Weyerhaeuser supplied certificates asserting that all members had been treated 
with PolyClear 2000, a sealant which Weyerhaeuser claimed was an appropriate substitute for 
the seal& called for by SmithGroup's original,designckii. 

Nearly 9 years after completion of the project, the parties met after CBF identified sections of 
Parallams which had seriously deteriorated during an annual i n ~ p e c t i o n ~ ' ~ .  All parties agreed to 
have another coilsultant inspect and report on the integrity of the building. This report suggested 
that all the exposed Parallams should be replaced and that testing had indicated that these 
members had either (i) not been "treated to the levels prescribed by the Contract Documents" or 
(ii) deteriorated because the sealant used had been "unsuitable for the These 
tests revealed that the structural members in question had between 5% and 74% of the retention 
levels required from the pre-construction treatment supplied by ~eyerhaeuser~'"'. An additional 
inspection was undertaken by a consultant to CBF's insurance carrier which also concluded that 
the Parallams "had not been adequately treated prior to delivery and installation at the 
~ r ~ j e c t " " ~ ' ~ .  
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Following the completion ofthese tests, CBF, Clark, i d  SmithGroup came to an agreement 
whereby the faulty Parallams would be replaced. In turn, Clark sought indemnification fiom 
Weyerhaeuser for these costs pursuant to the Purchase Order for the ~ a r a l l a n s ~ ~ " ~ .  

(iv) Allesations 

The Purchase Order between Clark and Weyerhaeuser required (i) that any deviation fiom the 
design requirements be approved by the architect (ii) and that Weyerhaeuser indemnify Clark for 
any negligence in relation to material supplied by weyerhaeuserC'&. Critical to the claims made 
by the plaintiffs is the allegation that no consent was given by SmithGroup for Weyerhauser to 
use PolyClear 2000 in lieu of the designated sealant in the Contract Documents and that 
Weyerhaeuser was aware that the Parallams supplied would be exposed to exterior weather 
conditions. 

Clark alleges breach of contract for deviating fiom the Contract Documents without approval 
from the architect and for negligently providing materials known to ~eyerhaeuser to not be 
suitable for the intended application. 

Both Clark and SmithGroup claim that the liability they face fiom CBF should be indemnified 
under common law by Weyerhaeuser due to Weyerhaeuser's superior lcnowledge of PolyClear 
2000's limited applicability in exterior environments and the knowledge that PolyClear 2000 was 
intended for use on exposed Parallams. Additionally, they allege that Weyerhaeuser failed to 
adequately heat the Parallams which led to liability exposure for Clark and SmithGroup. This 
claim rests upon the relationship between supplier and purchaser instead of any contractual 
agreement between the parties. 

Clark and SmithGroup also allege that their settlement with CBF to remediate the Project is 
reasonable and since the losses are a result of Weyerhaenser's improper selection and application 
of the required preservative, Weyerhaenser should contribute to Clark and SmitliGroup7s costs of 
remediation. 

Clark and SmithGroup also allege that Weyerhaeuser was negligent when they inade untrue 
representations about the Parallams used in the Project. According to Clark and SmithGroup, 
Weyerhaeuser made representations that the required level of treatment has occurred prior to 
delivery, was aware of the exposure of the Parallams to weather, the unsuitability of PolyClear 
2000 to exterior applications, and that all this information was provided by Weyerhaueser with . clxx the intention that the plaintiffs would rely on it . 

The Plaintiffs further allege that Weyerhaeuser was negligent in their supply of PolyClear 2000 
sealant given that Weyerhaeuser was aware that this sealant was not appropriate for exterior 
application and that the Parallains supplied were going to be exposed to the weather. 
Additionally, the plaintiffs allege that the failure to provide the Parallams with the required 
amount of sealant prior to delivery is sufficient to gound a claim in negligence. This allegedly 
resulted in the risk of death or personal injury due to the failed structural integrity of the 

&mi buildin, . 
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(v) Risk Miriaation from ChesapeakeBav 

The case clearly demonstrates several potential issues associated with the use of new building 
materials. While it is difficult to explicitly defme the role that contract language played in this 
case it is still useful in highlighting the potential cost of failed green inaterialuse and the role 
that Material Suppliers may play in these types of claims. The damages sought in this case 
exceed $3.4 millionCIei not to mention litigation and delay expenses. 

Will the Contractor and Designer be left with the cost of remediating the Project if they are 
unable to successfully claim indemnification fiom the material supplier? What would have 
happened if the building had collapsed prior to any remediation agreement between the Owner, 
Designer, and Contractor? This risk of bodily injury or death due to the failed strnctural integrity 
of the building raises the spectre of potential criminal liability. 

On the USGBC's website, there is a profile of this project which states that the contractor was 
unfamiliar with the goals of the client and with the "green process" ~ s e d ~ ' ~ " ' .  This may have 
resulted in some of the confusion associated with the use of PolyClear 2000 without approval 
fkom the Designer, even though the Designer apparently requested that Weyerhaeuser submit the 
data on this preservative and was therefore aware of its potential usechiY. 

The issue of negligent misrepresentation in this case should serve as an indication that similar 
issues could be on the horizon. This could occur through a similar scenario related to information 
provided by a material supplier but could also arise through advice given by a professional such 
as a Designer. 

For example, a Designer could makes representations to a developer that a green roof will not 
add costs to the maintenance of a building but subsequent installation causes damage due to an 
increase in weight caused by moisture retention. Due to the element of negligence and related 
inquiry into the appropriate standard of care, a designer who specializes in sustainable design 
may owe a higher duty of care to their client. As mentioned previously, additional care must be 
taken by parties who hold themselves out to be experts in green construction or green design 
when giving advice or supplying "sustainable" services as they may be held to a higher standard 
of care. 

While building materials such as Paralliuns may allow designers to meet the sustainable goals 
sought by Owners through the use of products that come &om fast growing wood products or 
minimize waste, the limitations of these products may only become clear over time. 

E . ~ n t i t r u s t  Liability 

Other potential issues arising out of building material in the green construction context is 
litigation between material suppliers themselves. 3rd party rating systems such as LEED award 
points for the use of recycled building materials and other sustainable or less harmful materials. 
As previously stated, many indicators show that green construction is a growing market that 
requires specialized building materials. The resulting increase in demand for these kinds of 
materials has begun to fuel litigation among suppliers of green building materials. 
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The increasing prominence of LEED requirements on public building projects has both 
contributed to the growth in this market and in some cases has been used as evidence of injury by 
those seeking financial redress. 

This section will begin with a discussion of two recent American cases which highlights the 
potential for an increase in litigation among material suppliers hoping to capitalize on the unique 
and growing demand for their products. Then the potential for antitrust litigation will be covered 
with an overview of an article by Stephen del Percio who examines the American case history of 
antitrust action with an eye to the current USGBC policy of only awarding credit for wood 
certified by the Forest Stewardship Council. The American potential for antitrust litigation will 
then be compared to the Canadian context. 

(i) Kenetics Noisecontrol Inc., v. ECORE International Inc. 

In October 2010, Kenetics Noise Control ("Kenetics") alleged that ECORE International Inc. 
("ECORE") fraudulently obtained and enforced a patent on acoustic underlayment flooring. 
Kenetics claimed that they suffered losses as a result of ECORE's improper ability to 
"monopolize a rapidly expanding market for acoustical underlayment and mbber acoustical 
~ n d e r l a y m e n t " ~ ~ .  

The product in question is made of recycled tires and as such qualifies for LEED creditsclmi. In 
their initial complaint, Kenetics relied upon the increase in government incentives and the 
general growth in the green construction industry to demonstrate their losses due to market 
exclusion: 

In addition to environmental bei~efits, obtaining LEED certification allows participants to take 
advantage of unprecedented levels of government initiatives available for green projects and 
to market buildings as premier projects with increased potential for profitability. These 
factors, as well as heightened awareness and demand for green construction and 
improvements in sustainable materials have contributed to rapid growth of the green build 
lnarketCirnii. 

While the case was dismissed in March 2011 due to lack ofjurisdiction, it is still important to 
note the potential for litigation related to products which are able to qualify for LEED credits. 
Also, as stated by Kenetics in their complaint, government incentives and inandatory compliance 
with LEED certification on public projects has created a market for specialized material able to 
qualify for LEED credits. 

( i i )  R B  Rubber Products, I nc. v. ECORE International, lnc. 

A case initiated in Oregon on March 15,201 1 alleges similar complaints against ECORE by RB 
Rubber Products, Inc. ("RB Rubber") for improper patent enforcement and antitrust 
vi~lations~'"~~'. RB Rubber claims that due to "its anti-competitive conduct, ECORE has 
attempted to, and did, monopolize a rapidly expanding market for acoustical underlayrnent and 
rubber acoustical under1ayment""'"l. The complaint also states that the product is "often used in 
high rise buildings and condominiums" and qualifies for LEED creditsCh. 
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While, it remains to be seen what will occur in RB Rubber, both cases serve as a warning for 
Material Suppliers that the current demand for green building materials may be accompanied by 
litigation based on competing patent claims or antitrust allegations of unjust market exclusion. 
As building materials able to qualify for credits under 3rd party rating systems increase in 
importance, claims made by those attempting to get a piece of the action (or defend their own) 
will likely increase as well. 

Participants in green construction other than Material Suppliers should also take note as these 
cases show the potential to limit the supply of green building materials. This may occur due to 
the novelty of these materials, control of the market by a relatively few entities through patent 
enforcement, or simply due to their specialized nature. 

The increase in mandated LEED certification on public projects identified earlier coupled with a 
k i t e  variety of credit eligible building materials may contribute to the prominence of this issue. 
Indeed, there is evidence of this occurring in New York state with a building material able to 
exclusively qualify for a specific LEED credit - FSC certified wood products"'xxx'. Apart from 
supply issues, FSC certified wood products may also be at the centre of antitrust action. 

(iii) American Antitrust and Certified Wood Products 

A recent article by Stephen del Percio, a LEED AP designated construction lawyer out of New 
York state, traces the potential for antitrust action against the USGBC in relation to the 
organization's exclusive endorsement of Forest Stewardship Council certified wood products for 
LEED creditcMi. The extensive adaptation of the LEED system by governments coupled with 
the exclusive recognition of FSC wood products under the LEED system leads to the potential of 
antitrust action under American law. While the American jurisprudence reviewed is not directly 
applicable in Canada, the issue of anti-rust litigation in relation to discriminatory selectioll of 
eligible material for LEED credits on the part of the USGBC or the CaGBC is. 

The article argues that LEED's pervasive market and legislative adaptation is more likely to give 
rise to antitrust action when colnpared to smaller but similar rating systems such as Green 
Globes. The Oregon based Green Building Institute ("GBP') created Green Globes in part 
through the participation of the Wood Promotion Network, "a consortium of timber industry 
entities that includes the American Forest and Paper Association" which proinotes the 
Sustainable Forestry Initiative ( " S F I " ) ~ ~ ~ ' .  Unlike the USGBC's LEED system, Green Globes 
awards credits for the use of wood products certified under the FSC, the SF1 or the Canadian 
Standards Association ("csA")"~~. 
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There are at least 50 forest stewardship or certification programs around the world with 4 
dominating theNorth American market including the Forest Stewardship Council, the 
Sustainable Forestry Initiative, the Certified Family Forest, and the American Tree Farm System. 
The FSC was created in 1993 in Germany w-ith a focus on managing tropical rain forests while 
the SF1 was created in 1994 originally in order to address North American forests but has since 
spread around the globecim. AS of 2007, the disparity between the amount of credit eligible 
wood available in North America was stark: the FSC represented roughly 20% or 73 millioli 
acres of certified wood product while the SF1 represented roughly 135 million acres of certified 

c h l  wood product . 

The USGBC is aware of criticisms related to it's exclusive endorsement ofFSC wood products 
and in response directed its Technical Steering Committee to examine the situation in 2006. The 
committee reconunended changes which would create a benchmark system in order to award 
non-FSC wood with the relevant LEED credit (MR Credit 7). The proposed "Forest Certification 
System Benchmark" review system would examine other forest certification program's 
governance, technical standards, accreditation and auditing, and chain of custody and labelling 
requirements. This may result in non-compliant forest certification systems being recognized in 
order to qualify for the LEED wood based creditc'-". 

Stephen del Percio's a~ticle provides an overview of the American Sherman Act, which allows a 
cause of action for anti-competitive behaviour. The Sherman Act can be applied to any standard 
setting organization which discriminates against a product in order to unduly restrict 
c~m~et i t ion"~~ '" :Tn Allied Tube & Conduit Corp. v. I ndi'an Head, I nc the Supreme Court of 
America stated that "private standard-setting associations have traditionally been objects of 
antitrust s~rutiny"~*precisely due to the their incentive and ability to restrain competitioncxc. 

In order for a successful claim to be made against the USGBC in America, it would have to be 
demonstrated that the exclusion of non FSC wood products from credit eligibility was not based 
on objective standards but instead due to the influeilce of the USGBC's membershipcx0'. This 
possibility has been acknowledged by the USGBC under its Antitrust Compliance ~ o l i c ~ ~ ~ ~ "  and 
with good reason as complaints were filed in October 2009 by The Coalition for Fair Forest 
~ert i f icat ion~~~'"  with the American Federal Trade r om mission^'". The complaint specifically 
cites, among other concerns, the exclusive endorsement of FSC certified products by the 
USGBC's LEED system. As the USGBC's Forest Benchmark standard is still under 
development, FSC certified products continue to enjoy a monopoly over credit eligible wood 
products under LEED. 

(iv) Canadian Antitrust and Certified Wood Products 

In Canada, antitrust liability may arise under the federal Competition A c t  There may be claims 
made against the CaGBC or USGBC in relation to the exclusion of non FSC certified wood 
products grounded in conspiracy by unlawful meanscxcv. The offence of conspiracy under the 
Competition Act is divided into criminal and civil sanctions. The former being reserved for the 
most egregious offences while less severe forms will be subject to civil review by the 
Competition Tribunalw"'. 
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Conspiracy by unlawful means requires that (i) the defendants contemplated unlawful conduct 
under agreement that was (ii) directed at the plaintiff, (iii) was known by the defendants to 
likely result in damages in the circumstances and (iv) did result in damages"x""i. The form of the 
agreement can be varied but must include "the intentional participation with a view to the 
furtherance of [a] common design and purp~se''~"~"' and include two or more people. The term 
"unlawful" conduct is unclear in its scope. However, breach of legislation relating to labour 
relations, fulfilling the elements of a criminal offences, and actions sufficient to establish other 
tortious conduct have all been held to fall under the ambit of ''unlawful"CXCix. 

The agreement must be between competitors hoping to create "naked restraints" on badecc. Such 
restrains are not related to legitimate business collaborations and can be grouped based on the 
agreement's aim: 

(a) to fix, maintain, increase or control the price for the supply ofthe product; 
(b) to allocate sales, territories, customers or markets for the production or supply of the 
product; or 
(c) to fix, maintain, control, prevent, lessen or eliminate the production or supply ofthe 
productcc' 

Under the criminal or civil provisions of the Act, it would have to be demonstrated that the 
members of CaGBC's decision to exclusively accept FSC certified wood products was 
intentional done in order to control the market in wood products. As in the American examples, 
Canadian plaintiffs may use government mandates for LEED certification as evidence of injury 
due to exclusion from a large and growing market. 

The CaGBC is quite aware of LEED's widespread adoption by governmentcc", taken in tandem 
with the knowledge that producers of non FSC wood products would be hurt by LEED's 
exclusion in the market for public projects, this may help establish the requirement of an 
"intentional participation wit11 a view to the furtherance of [a] common design and purpose" 
which was known to have likely harmed uon FSC certified wood producers. While it may be 
very difficult for a plaintiff to establish the requirements for a common law or statutory antitrust 
claim, it is one potential claim on the horizon. 

However, a recent agreement may help avoid potential conflict between the FSC and other forest 
certification entities. The Canadian Boreal Forest Agreement consists of a framework to 
establish appropriate conservation measures (including shared sustainability benchmarks) among 
21 members of the Forest Products Association of Canada and 9 environmental groupsCciii. As the 
agreement provides a framework for future consultationsccLv, it may go far in diffusing further 
legal action between the FSC, the USGBC or CaGBC and other forest certification programs not 
acknowledged under the current version of LEED. 

(v) Certified Wood ProductSu~alv Issues 

In addition to any potential claims grounded in antitrust, the issue of product supply is also 
salient. A recent review of the availability of FSC cei-ttfied wood products in New York state 
indicated issues with the capacity of FSC certified mills to keep up with demand. 
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The s'mdy indicated that Designers chose FSC certified wood in order to qualify for tlie relevant 
LEED credit or at the request of their clienf and that many of them paid a premium for t l ~ e  
product. The study goes on to state that this kind of premium is rare and that it is likely due to 
interstate supply and demand with New York suffering a lack of supplyCCv. 

The current LEED Canada requirements for New Construction include a credit for using a 
minimum of 50% (based on cost) "wood-based materials and products that are certified in 
accordance with the Forest Stewardship Council's Principles and Criteria, for wood building 
c~mponents""~~'. If only FSC certified wood products qualify for credit under LEED, and all new 
public buildings must be LEED Gold certified then supply issues similar to New York State may 
arise. This may become more prominent when coupled wit11 the BC Provincial Government's 
"wood frs t  policy". 

However, a recent report &om 2008 claimed that the CaGBC had only awarded MRc7 certified 
wood credit to 9 projects or about 12% of all certified buildings in Canada. The report goes on to 
state that the LEED goals of "environmeutally responsible forest management" and transforming 
markets are "not being met by its preference for one [forest1 certification The wood 
certification credit is only 1 among 110 potential credits but depending on the project location 
and scope, this may be a critical credit to achieve in order to met the required 60 credits for 
LEED Gold on all new public pr~jects""'~. It remains to be seen whether or not this issue will 
become more pronounced in the coming years. 

Part Three: Other Issues 

1. I nsurance Products 

A. Introduction 

A recent survey of insurance providers in the United States indicated that they regularly give 
green projects more scrutiny due to the use of novel material or techniques often involved. This 
increased scrutiny is the result of the potential for incorrect installation of green roofs, energy 
systems or other material use by inexperienced contractors resulting in claims of faulty 
workmanship and construction defectscck. 

13. Professional Liabilitv I nsurance 

As stated previously, professionals may be held to an altered standard of care in the green 
building context which may result in exclusion kom standard insurance policies. This may occur 
due to (i) representations made to a client or (ii) through promotional material representing the 
professional as an expert in green building or designccx. Additionally, this may apply to 
professionals who have attained LEED AP designationccx'. 
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In Canada, "unless modified by the professional services contract, an architect or engineer owes 
a duty to the client to exercise reasonable care, skill and diligence expected of an ordinarily 
competent professional"ccxii. The "ordinarily competent design professional" will most likely not 
include a consideration of sustainable or green design. As a result, coverage for errors or 
omissions and other negligent acts related to the sustainable or green goals of a project may not 
be covered without additional insurance. 

In response, at least one insurance company has already tailored products for "independent f m s  
that provide technical consulting on sustainability requirements, create and submit the LEED- 
required documentation, or serve as a Green Building Facilitator in an overall management 
role"ccxi! The same company reco~nmends that projects involving LEED AP designated 
individuals ensure that coverage is obtained for negligently provided "sustainability 

,,ccxiv services . 

C.  Other Insurance Products 

Apart from "green" professional liability insurance there are products available to help offset the 
risk associated with other aspects of green building includingccm: 

(i) Energy Saving Insurance: This covers losses associated with unmet efficieiicy gains. This 
may reduce costs on a project by reducing interest charged on loans and through quality control 
(ie. help cover replacement costs on non confonning equipment). 

(ii) Uperading After Damage: If damage occurs to a building then this will allow the owner to 
upgrade the building to a greener standard. For a total write off on a non-LEED certified 
building, the costs of creating a LEED Silver building may be covered. For a partial loss, costs 
associated with greener office equipment, lighting, and indoor air quality may be covered. 
Additional insurance can be obtained to help cover additional soft costs which may accompany 
remediation work on a green project including: diverting debris to recycling centres, flushing out 
contaminated indoor air, or re-registration with LEED certification. This type of insurance may 
also cover any losses which resulted from high efficiency power or water systems that were 
operational prior to the need for remediatioiiccml. 

(iii) Indoor Enviromnent: This covers any claims grounded in personal injury due to specialized 
material or equipment use on green buildingsccmii. This is particularly salient given the uncertain 
future of mould or water damage claims which may arise in relation to green roofs or alterations 
to standard building envelope design on green projectsccxYiii. 

(iv) Reputation Damage: This covers costs associated with reputation damage following a failure 
to achieve the advertised level of certification sought on a project. Claims may relate to higher 
lease rates that were agreed to under representations that a certain level of certification was to be 
attained. Additional coverage may be obtained to hire crisis management consultants to respond 
to adverse media coverage of the project's failure to obtain certificationccx". 
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(v) Director and Off~cer Protection: This covers clauns that "allege harm that is attributable to 
the governance or management of an organization" including errors and omissions, neglect or - 
breach of contract. 

(vi) Climatewise Principles: This is an approach which "over 40 international insurers and 
brokers" have incorporated into their risk management projections. The approach incorporates a 
company's strategic planning associated with Climate Change into the premium charged on their 
insurance policies. As more insurance brokerages move to this model, companies which neglect 
the impact of Climate Change on their business may face higher premiuns on their insurance 
coverage. 

D. Green PerformanceBonds 

In addition to the coverage provided under the emerging products listed above, participants in 
green construction projects may soon obtain performance bonds related to the specialized 
requirements of these projects. 

In the 2006 Washington DC Green Building Act, performance bonds specific to green and 
sustainable projects will be mandatory in 2012CC'i". At the time of the bill's passing, no such 
product existed and the surety markets are still resistant to the law in question. Resistance to the 
bill is not surprising as the surety provider would be on the hook financially to remediate a 
project which fell short of contracted energy efficiency or performance targets, which may 
include a specific LEED certification level depending on the contract entered into. As discussed 
above, being bound by contract to produce a specific level of certification is problematic due to 
the lack of control over final certification by the contractor. It remains to be seen whether 
optional green performance bonds will be available here in Canada. 

2. Decertification 

A. I ntroduction 

A relevant concern for those working a project seeking LEED certification is the possibility that 
even if certification is attained, it could later be revoked. Up until very recently, anyone could 
submit a challenge to an existing LEED certified building to the USGBC. Changes by the 
American Green Building Certification Institute on September 17 2010 now restrict standing for 
a challenge to those who have specific personal knowledge of the project and the specific LEED 
points challenged within 2 years of final certificationcch". 

B. Northland Pines Hiqh School 

Much of the publicity around this issue stems froin a challenge to the LEED Gold certification 
given to Northland Pines High School in Wisconsinccm. A group of citizens challenged the 
design and use of the school's HVAC system arguing that the original design did not meet the 
requirements under LEED and that a more efficient system could have been used. Part ofthe 
reason for the scrutiny on this project is the fact that the project was funded under a $28.5 
million bond program which received assent under a public referendum in 2004Ccm''. 

s. 
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(i) The C hallenqe 

The heart ofthe challenge involved a review of the original design for compliance with LEED 
requirements by Taylor Engineering ("Taylor"), who was retained by the USGBC as part of their 
review. The report provided by Taylor stated that the original HVAC design did not in fact meet 
the performance requirements of the credits originally awarded: ". . . the original design did not 
meet Indoor Environmental Quality (EQ) Prerequisite 1 and Energy and Atmosphere @A) 
Prerequisite 2 of LEED NC version 2.1"CClWV. The report goes on to state that even though the 
original design should not have been awarded the credits in question, "the project provides a 
sufficient level of co~npliance""". This determination seems to be based on the original design 
team's "diligent" response to Taylor Engineering's questionsCCXXVL. The school has since received 
affinuation of its original LEED Gold status by the USGBC but the process used to reach this 
result has been critiqued by somec-'. 

(ii) Criticism of the Review Process 

Chris Cheatham, a LEED AP constmction lawyer, is one legal colnlnentator who has taken issue 
with the problematic determination of LEED compliance in this He argues that the 
standard of compliance necessary to maintain an existing LEED certification is unclear, as this 
case seems to highlight. Ifthe initial design did not meet the necessary requirements, then how 
could subsequent comments do so? Additionally, who must be satisfied under this review 
process, the USGBC or Taylor Engineering? 

One issue identified in an interview between Mr. Cheathanl and Thomas Taylor (who was a 
consultant on the Northland Pines Project) is the possibility that the same design or energy ~llodel 
can be interpreted in different ways by different engineers or architects. Mr. Taylor recomlnends 
addressing even minor deficiencies identified early in a project in order to avoid potential 
cornplaiuts or challenges once the project developedccxw. 

Decertification of aproject remains a distinct possibility for all parties working on a project 
seeking LEED certification. The consequences may parallel those identified in relation to a 
failure to attain certification but could be even more complex as the window for decertificatio~l 
currently extends to 2 years after final certification is awarded. 

3. Class Action L a w s u i t  

A. Henry Gifford, Gifford F uel Savinq, Inc. v. U.S. Green Buildinq Council etal. 

Apart from antitrust litigation, the USGBC may be open to other risks to its operation. 
What began as a class action law suitCCXX" filed against the USGBC in October 2010 has since 

ccxxri become a claim by 4 plaintiffs . The principle plaintiff is Henry Gifford, an energy 
c o n s ~ l t a n t " ~ '  who alleges that the USGBC is guilty of lnonopolization through fiaud, unfair 
competition, deceptive trade practices, false advertising, wire fraud, and unjust enrich~nent""~"'. 

Gifford takes issue with several representations made by the USGBC, including a claim that 
LEED certified buildmgs use 25% less energy on average than non certified buildings. Gifford 
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argues that this is a false claim made to intentionally monopolize the energy efficiency 
consulting marketcc-'. As a result of this alleged monopolization by the USGBC, Gifford and 
the other plaintiffs claim their own consulting businesses have been injured. 

In response, the USGBC had filed a motion to dismiss the allegations based 011 inadequate 
standing by GiffordCCmv which was upheld in August 201 lCC-'. While any imminent danger to 
the financial viability of the USGBC or CaGBC due to class action claims have been put to rest 
for now, other similar claims are not precluded. The case was thrown out due to a procedural 
issue with standing not due to the content or merit of the underlying claim. This means that 
another group with a less speculative claim of injury may be successful in the future. 

4. 1 ndustry Led Challenges 

A. 1 ntroduction 

Related to third party challenges of certified buildings is the possibility of industry led challenges 
to green building codes in general. There has been at least two such cases in America. While 
both cases turn on jurisdictional issues between the Federal and State level governrnei~ts, they 
also indicate that not all players in the construction industry are fully on side with the 
increasingly strict requirements of green building. 

B. The Air  condition in^. Heatinq and Refriqeration Institute, et al, v. Cilvof Albuquerque 

In 2007 the Albuquerque City Council passed a series of building code requirements that applied 
to con~mercial and industrial buildmgs as well as the residential sectorcc-"". These new 
requirements exceeded the federal building code at the time and were challenged by three parties 
representing "manufacturers, distributors and installers of heating, ventilation, air conditioning" 
P A C )  as well as 12 distributors and contractors involved in the . It was 
successfully argued in part that sections of the code relating to a prescriptive pat11 of compliaice 
was preempted by federal jurisdiction. 

C. Buildinq I ndustry Association of Washincrton, et a1 V. Washinqton State Buildinq Code 
Council 

In another recent suit from Washington in 201 1, the Building I~~dustry Association of 
Washington and several other plaintiffs unsuccessfully argued that increased energy efficiency 
requirements in the state building code were preempted by federal jurisdiction. The court held 
that the code in question qualified for a preemption exception and was therefore 
e n f ~ r c e a b l e " " ~ .  

While both of the above claims were based on jurisdictional issues specific to the United States 
of America, their value to a Canadian analysis lies in their warning of potential industry 
resistance to increasingly strict energy efficiency guidelines. 
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5. L E E D and the Bidding Process 

A.  Introduction 

In addition to all the other issues presented in this paper, the role of LEED in the bidding process 
must also be considered. Two recent cases offer different perspectives on how a LEED 
requirement on a project may impact the Owner's consideration of a bid and whether or not such 
a requirement can justify a less open and competitive bidding process. 

B .  Burchick Construction Cornpanv, I nc. 

An interesting case kom 2010 involved a contractor's challenge to a bidding decision by a 
school board. The school board had argued that due to the LEED requirements of the project in 
question, it was appropriate to not use the standard competitive bidding process. Burchick 
Construction Company, Inc. successfully argued that their bid should have been considered 
given that the school did not provide an accurate description of the scope of work required or 
why the LEED requirements of the project justified a non-competitive bidding process. The court 
held in favour ofthe contractor stating thatthe school's "determination that it is not practicable 
or advantageous to use the competitive sealed bidding process" was deficientcc*. 

C. Hamaton Technoloaies, I nc. 

In a colitrasting case decided in July 201 1 by the Supreme Court of Pe~msylvania, it was held 
that the LEED requiremei~ts and contractor experience with green building were sufficient to 
award a public building contract to the non-lowest bidder. The electrical contractor Hampton 
Technologies Inc. argued that the Owner improperly considered the winning bidder's 
"experience with LEED certification" and awarded the $20 million tender for a new Family 
Court building in contradiction of the tendering process rules. The court rejected the contractor's 
bid protest and held that the Request For Tender ("RFT") documents properly identified that 
LEED experie~~ce would be given weight in the determination of a successful bidderccx". 

D. Summarv 

Both cases show the emerging prominence of LEED and green building expertise in the market 
and in the court room. The former is interesting in that it holds that the LEED requirements on a 
project are not sufficient on their own to avoid statutory compliance (in the state of Pennsylvania 
at least) with competitive bidding requiremellts. The later highlights the importance that green 
building experience may have in attaining public contracts, especially given the growing trend of 
inandatory compliance with green standards on new public projects. 
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Part  Four: Recommendations 

1. Recommendations 

A. Introduction 

The topics covered in this paper do not form an exhaustive list of potential issues that may arise 
in the Canadian green constrnction landscape. Also, as the predominance of litigatioll covered in 
this paper comes to us &om the United States, there may be significant variation in the Canadian 
judicial interpretation of the very same issues. However, American litigation can serve as a 
signpost to what may lay ahead for the stakeholders in the construction industry here in Canada. 

Importantly, there are shared aspects between the American and Canadian green building 
experience including: (i) the importance of contract language; (ii) the impact of tort liability and 
the potential for an altered standard of care; (iii) the risks associated with using novel green 
building materials or techniques including green roofs; (iv) the potential for antitrust litigation 
affecting material suppliers or 3rd party rating systems directly; (v) the importance of adequate 
insurance; (vi) and a need for all participants in the construction industry to understand how the 
incorporation of 3rd party rating systems adds a level of complexity which ]nust be accounted for 
at the outset of any green project. 

This section will offer recommendations in relation to the issues covered in this paper. Each 
participant on a green project has issues specific to their role but given the that a failure by one 
party may result in liability for everyone on the project, a collaborative approach may work to 
reduce potential issues before they even arise. Additionally, a shared understanding of how each 
participant is exposed to potential liability may also reduce risk across the board. 

B. Contract L anuuaqe 

(i)  DefineTerms 

Due to a lack of industry wide definitions it is important to keep all parties on the same page - 
what makes a building "green" to one person may not be "green" to another. Clearly defining 
terins such as "green" or "sustainable" can help avoid liability. If all parties have a shared 
understanding of the terms, standards and goals of the project then all parties can avoid 
confusion and temper unreasonable expectations about what will be ac l~ ieved~~~ ' .  

Objective standards can be identified in order to further reduce confusion about green terms - 
stating a desired LEED level may be sufficient but be aware ofthe issues associated with 
guaranteeing this resultCcdiii. Performance based standards may also be a viable alternatives to 
LEED defined goals depending on the project. Contractors and Subtrades. shwld be aware of 
what they are agreeing to - the Vertex case outlined above demonstrated the issue with using 
terms like "sustainable green home" in contract documents. 
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(ii) DefineTimelines 

Inherent to the incorporation of 3rd party rating systems in green constructio~~ projects is the 
issue of timelines. As previously stated, there has been significant issues with the lead time on 
Canadian projects awaiting fmal certification. According to the CaGBC, a typical project has a 
two year timeline from initial registration to final cer t i f i~a t ion~ '~ .  Other sources have indicated 
up to 3 year delay in attaining final certification. Additional issues may arise when attempting to 
source the building inaterial necessary for attaining credits. 

By clearly laying out the tilneline of green projects, including extra time for documentation and 
material sourcing, unexpected delays and litigation similar to the Shawcase can be avoided. If all 
parties are aware of the extra steps required to attain 3rd party cextification then there will be less 
chance of someone being on the hook for a delay that could have been accounted for. 

( i i i )  Account for the Requlatorv Environment 

All participants on green projects should be aware of the various documentation and record 
keeping requirements for the particular 3rd party system used - a failure to properly understand 
how this fits into the project's timeline and applicable regulatory ftamework may result in 
significant problems. Participants may want to conduct an internal review of company 
documentation policy to ensure that it complies with the relevant 3rd party system being used. 

Both the Shaw and Destiny USA cases offer clear examples of the intimate connection between 
regulatory timelines, green building incentives, and the potential for litigation following delays 
or failures to meet the necessary  deadline^""^^. 

(iv) Assiqn Liabilitv Accordinqto Responsibility 

One way to help avoid litigation is to clearly assign liability to specific parties - if there is 
confusion about who was responsible for achieving what on a project then there is, more chance 
that litigation will ensue when problems are en~oun te red~ '~ .  

This strategy could include assigning liability tied to specific stages of constrnction rather than 
the project's fmal goals -this would defme what is expected of each party at each stage of the 
project rather than, for example, assigning all liability for a failure to achieve certification on the 
General Contractor or Design Professional. This type of arrangement could clearly delineate 
liability by including provisions which bind Subtrades and Material Supplies to the green goals 
identified by the Owner, Designer or General ~ontractor""l~". Such an approach may help assign 
liabilitymore fairly - a missed credit outside the scope of one party's responsibilities would not 
result in liability for that party. 

A green building plan could be created at the outset of a green project to help keep all parties on 
the same page. Additionally, contract language that allows for a separation between design-based 
and construction-based green components may aid in properly assigning responsibility and 
liability~~"F"" . For example, on site waste management and recycling goals could be included 
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under the construction-based requirements of a green building plan while site location or the 
inclusion of natural light features could be included under the design-based requirements. 

Participants on a project can also address potential failures to attain certification through (i) 
consequential damage clauses (or waivers) or (ii) by assigning liquidated damages to specific 
parties. Additional issues which must be addressed is the length and scope of commitment 
expected of Designers or Contractors on green projects. 

(v) Consequential Damaqes 

Due to the potential for these damages to exceed the value of the the original construction 
contract, the inclusion or waiver of these rights should be weighed by each party carefully. 
Mutual waivers of consequential damages have been advocated for by several com~nentators. 
While this would protect Contractors and Designers from incurring liability which could 
potential dwarfthe size of their original contract, Owner may be less willing to accept all 
liability associated with a project's failure to attain its green or sustainable goals. 

(vi) Liquidated Damaqes 

The use of liquidated damages may be a more viable alternative to the inclusion of a mutual 
waiver of consequential damages. As Owners may not be willing to waive their ability to recover 
for losses associated with green projects and Contractors may not be willing to accept the risk of 
being exposed to consequential damages, liquidated damage provisions may be acceptable to 
both parties. The use of liquidated damages may be a middle ground where participants can 
agree on reasonable estimates of potential losses as aresult of failing to achieve all the green 
goals of a project. These kinds of clauses can help parties plan for potential liability and seek 
insurance or project planning accordii~gly. 

(vii) Lenqih and Scopeof Obliaations 

It is critical to define the length of time and scope of services a party is expected to provide on a 
project. This includes recognizing the risk in making any guarantees or warranties about 
attaining final certification - as 3rd party rating systems are not bound to Owners, Desimers, or 
Contractors they are under no obligations to provide final certification of a project. 

However, contract documents should clearly state whether a Designer or Contractor is obligated 
to remain on a project until certification is obtained or not. This should include the possibility 
that once certification is obtained, it may later be revoked. This striking possibility was 
highlighted in the Northland Pines case outlimed above. IfaDesigner or Contractor is expected 
to provide their services until certification is obtained then the scope of work expected to correct 
deficiencies which prevent certification should also be clearly defined including the cost of such 
services if any. 
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(viii) Industry Standard Forms 

Standard forms are a good starting point but may not sufficiently address the risks encountered 
on green projects using 3rd party rating systems. Standard contracts may need to be modified in 
order to fully address the responsibilities of sub-trades, sub-consultants (ie. LEED Facilitators or 

ccxlix other 3rd party advisors), and material suppliers on green projects . A recent bulletin from the 
Canadian Construction Practices Committee ("CCPC") states that substantial performance of the 
Work does not include the requirement to obtain LEED certification in standard contract forms. 

The Canadian Construction Association ("CCA") recommends that Contractors limit their 
contractual obligations to the the scope provided for in CCDC 2 (GC 12.3.2): "The Contractor 
shall be responsible for the proper performance of the Work to the extent that the design and 
Contract Docurrents permit such p~rformance"~~'. This approach currently limits liability for 
Contractors by requiring them to construct a building as per the Design professional's 
requirements. If the project fails to attain certification due to a design related element, the 
Contractor should not incur liability. However, if certification is not attained due to a 
Contractor's failure to conform with the Contract Docn~nents (ie. by not properly following a 
recycling plan or properly documenting material acquisition or use) then recourse may still be 
sought by a disappointed Owner. 

C. Tort Liability 

( i )  Promiseonly What Can BeDelivered 

As addressed previously, 3rd party rating systems are not bound in contract to Contractors, 
Designers or Owners. As a result, there is no way for any of these parties to ensure a project 
designed or built to meet the requirements of a 3rd party system will actually attain the final 
desired certification until the 3rd party audit is complete. 

Owners should not advertise or make representatious that a building under construction is 
certified by a 3rd party until it actually receives certification. Designers should not make 
representations or guarantee in any way that a design will produce certificatioll or even attain 
certain performance levels unless they are willing to accept the liability that may follow when 
certification is not achieved or performance targets fall short. Contractors should avoid making 
similar representations or guarantees for similar reasons. Neither party can control whether the 
3rd party used will provide final certificationcc". 

It is important for Owners to keep the advertising guidelimes discussed above in mind when 
making representations about the benefits of buying or leasing space in a certified buildmg. 
Promotional material may become the basis for a claim in misrepresentation or false advertising 
if the advertisement is not careful to qualify any claims made in relation to the green features of 
the buildmg. 
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, D. Product Liability 

(i) Green Roofs 

The widespread use of green roofs may give rise to class action lawsuits reminiscent of BC's 
Leaky Condo Crisis due to the complexity and need for proper maintenance of these roofing 
systems. Alterations to existing building envelope design may have unintended consequences in 
the future. As a result, the use of these systems should be well understood by installers and 
subsequent operators. Goveminents considering mandating their use should also be aware of the 
potential risks involved. 

(ii)  Delays 

Due to the novelty of many green building materials, Designers specifying green inaterials 
should work with the Builder to ensure that material supply will not be an issue. Ui~expected 
delays or litigation can be avoided by ensuring that all Subtrades understand the impact that 
deviations from designated material use can have on successfully attaining 3rd party 
certification. 

( i i i )  L itiqation Amonq Material Suppliers 

Participants should also be aware of the potential litigation between material suppliers that may 
arise in the green building context. The issues raised in the Kenetics, RB Rubber, and FSC 
certified wood cases should raise flags about potential complications for Designers and 
Contractors seeking material appropriate for the use on green projects. 

E .  1 nsurance 

(i) Potential Exclusions 

Participants must ensure that they have adequate insurance coverage given the specific issues 
identified above in relation to changing standards of care, misrepresentation, false advertising 
and emerging green materials and building techniques (ie. green roofs). A thorough review of 
potential insurance exclusions should be undel-taken and a plan for mitigating these risks should 
be createdccEi. 

(ii) Professional Liabilitv Insurance 

If standard professional liability insurance is insufficient for the scope of green goals on the 
project thcn some attempt should be made by all parties to reach some middle ground as a lack of 
coverage may seriously harm all participants. 

For example, a Contractor or Designer who is not covered for claims made by an Owner 
grounded in negligent construction of a green building may result in significant liability for both 
parties. A dissatisfied Owner may not be able to recover their losses and the Contractor or 
Designer may not be able to remain solvent in the face of a large claim for damages. It remains 
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an open question in Canada whether an elevated standard of care will be applied to professionals 
who market themselves as green experts - if so then they may face exclusions from their standard 
professional insurancecc'"'. 

Remember, the potential losses associated with green litigation may dwarfthe size of the original 
contract given the potential for consequential damages as highlighted in the Shaw and Destiny 
USA cases. A careful review by all parties as to their exposure to risk related to the use of 
consequential or liquidated damages provisions in contract documents should be undertaken. 

F. Project Deliverv 

(i) Coordination AmonqProiect Participants 

Due to the shared responsibilities of a green project, coordination among participants is critical 
to avoiding liability and successfully achieving the desired level of certificationCC1iV. 

Under LEED, a significant amount of potential credits are attained prior to construction. 
Coordinationbetween Designers and Contractors during the design phase will go far in avoiding 
liability and confusion by addressing potential issues with material use or site coordinationscc'". 
Addressing these issues will remove the potential for Contractors being on the hook for issues 
they had little control over and will aid Designers in choosing materials and systems that the 
Contractor has experience or knowledge with. 

One potential strategy is to have a "Green Facilitator" explicitly identified who will be 
responsible for coordinating the various documentation requirements associated wit11 achieving 
certification. This person can be contractually bound to the Owner or General Contractor and aid 
in reducing confusion about who is responsible for what green aspect of the projectcc'vi. 

( i i )  Experienced Team 

The use of  teams familiar with the procedures ofthe 3rd party rating system used may go far in 
achievii~g the green goals of a given project"c"! Engaging with teams familiar with green 
building materials and design may also prove invaluable for ambitious green projects. If using 
LEED then the inclusion of LEED AP consultants, contractors and designers may be critical to 
the projects success but be aware of the potential changes to the standard of care expected of 
experts in green construction discussed above. 

As representations made by Contractors or Designers about their green or sustainable expertise 
may be critical in litigation grounded in breach of contract or negligence claims, any such claims 
should be reviewed, vetted, and documented by Owners or other 

( i i i )  Buildinalnformation ModelIinq(BIM) 

As stated previously, the use of BIM may assist in an collaborative approach by providing shared 
models of expected energy use or other performance features of a building prior to construction 
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and moving important design issues to the front of a project's timeIiiecc'". Additionally, BIM 
can be used throughout the project's construction to keep track of material use and sourcingcc". 

It is important to note however that the use of BIM or other collaborative approaches should be 
properly addressed in contract docnmentscc'xi. There may be unintended insurance repercussions 
due to multiple parties working together to produce a design or make other key decisions. 

(iv) Desiqn-Build or Inteqrated Proiect Delivery ( I  PD) 

As stated, con~munication between project participants is critical on green projects seeking 
certification due to the distributed responsibility of gainimg credits. Pursuing a design-build 
methodology may assist in ensuring that the Designer and Contractor have the same goals in 
mind and a shared plan for attaining them. 

An Integrated Project Delivery ("IPD") path may assist in the necessity of good communication 
and planning among the participants on green projects. This may aid in effective delineation of 
responsibilities between Designers, Contractors, and Subtrades and as a result help the project 
attain the green goals desired with less risk of confusion or 

This multi-party approach differs from the traditional linear design-bid-built approach a ~ d  so 
may not be applicable for all green projects, however, it does allow for much more collaboration 
and trouble shooting from the outset of a project. This may assist in meeting certification 
requirements or other green goals by ensuring that all participants are on the same page from the 
outset. An integrated approach to project delivery strives to work from a collaborative 
perspective with consensus based decision making being centralccKi. 

The contractual arrangements available under an lPD methodology inay limit its applicability. 
As this approach involves all participants si~nultaneously making design based decisions, general 
liability insurance or professio~~al liability insurance inay not cover all aspects of the final 
w o r ~ c l x i v  . This may depend in large part upon the specific contractual arrangement agreed upon 
by the parties. For example, if the desired certification is not achieved as a result of not attaining 
a single credit and multiple parties worked on achieving that single point, assigning liability 
between these parties may prove difficultcch. 

G .  T h e  Roleof Government 

(i) Mandatory Compliance with 3rd Partv Ratinq Systems 

The current trend of mandating compliance with LEED Gold on public projects by the BC 
Government should be continued with caution. Unresolved issues with the long tenn 
consequences of green building material and techniques including green roofs remain salient 
when considered in light of the Leaky Condo experience. Additional relate to the 
significant backlog in certification of LEED projects or best practices recommended under 
LEED. 
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B y  recognizing LEED as the exclusive 3rd party rating system used to measure sustainability, 
the Province is at risk of excludingmaterial use that does not confirm with LEED's 
requirements. Additionally, mandatory compliance with 3rd party rating systems risks 
outsourcing future building requirements to a private non-democratic entity who's model is 
fundamentally built upon a voluntary compliance framework. This may create a situation 
whereby Owners and Contractors must consistently meet an evolving green standard or  risk 
producing buildings that are viewed as obsolete, wasteful or dangerous to the public even though 
there have been concerns raised as to the actual energy performance of LEED buildings. 

Additionally, issues with wait times for obtaining final certification must be taken into 
consideration. Mandatory compliance with 3rd party rating systems may create a situation where 
the stakeholders involved in a building have to wait months or years after substantial completion 
in order to receive fmal certification. This may create issues associated with holdbacks on final 
payment which impacts all participants on these projects. The potential for building 
decertification must also be addressed in light of the Northland Pines example outlined above. 

Importantly, as Government mandates co~npliance with LEED on public projects the role of 
standard contracts in creating a fair and competitive environment for all participants should be 
given serious weight. This includes the use of competitive bidding systems and an awareness that 
the additional risks of building green affect the various stakeholders of the construction industry 
in different ways. Caution must be taken to avoid creati~~g mandates that assign risk unfairly to 
Contractors or Subtrades on public projects. For example, Owners and General Contractors have 
an increased ability to research, plan and mitigate risk compared to Subtrades. Additionally, if 
liability does arise then the consequences may be much more serious for smaller companies 
unable to cany these additional costs. 

The current focus by Government on mandating compliance with LEED Gold on all public 
projects impacts the commercial and industrial sector disproportionately compared to private or 
residential green projects. Public projects represent an investment by the tax payers of British 
Columbia and as such requires that Govemment provide opportunities for participation to the 
broadest range of competent parties possible. An open and transparent bidding process in 
conjunction with standard contract documents is the best way to achieve this. 

A balance must be struck between non discriminatory procurement options and effective project 
delivery methods. Some advocates for a design-build approach argue that the ability of one party 
to control the design and construction of a green project limits risk by reducing tlie distribution 
of responsibilities and thereby increases the chance of attaining certification. Design-Build may 
be appropriate for some public projects seeking LEED certification, but an open and transparent 
bidding process should not be made subordinate to the pursuit of 3rd party certification. 

Standard contract documents can play a critical role in ensuring that participants, large or small, 
are given the chance to participant in the growing green building trend without unfairly assigning 
risk. Standard contract documents produced by the CCA and the CCDC are created through a 
consensus based approach. The use of these contract documents can help achieve a balanced 
assignment of risk appropriate to each participant. It is recomme~lded that caution be taken by 



. ...~ ~ . .  ~. ~ -~ ~-. 
Risks and Liabilities of Green Buildi~ig 

government when considering further mandatoiy compliance with 3rd party rating systems or 
expanding current requirements. 

2. Conclusions - -  . 

Many of the risks inherent to green building will be out of the hands of any one participant. 
Given that the issues outlined in this paper range from material selection, procurement, a ~ d  
installation to new technologies and changing standards of care, not every risk can be accounted 
for in c~ntracts"" '~. However, those embarking on a greeu project should attempt to identity the 
risks specific to their project and mitigate them through contracts as much as possible. 
Additional risks related to insurance coverage should be also be addressed through contract 
language. One of the largest risks on green projects is not being aware of potential claims related 
to contractual agreements that expose a party to more risk then initially anticipated for. 

Education can also play a key part in a successful green building strategy - ifthe steps required 
to attain certification are not known by all participants then certification may not be achieved. 
For example, material use by Subtrades appropriate on a standard building project may seriously 
harm the ability of the project to attain certification. Relatedly, the installation or use of novel 
technologies or building systems by inexperienced Subtrades may result in a failure to attain the 
green goals of the project. Effective communication between all participants about the green 
goals of aproject and the requirements to achieve them is the best starting point for any risk 
mitigation strategy. 
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BATE: February 27,2012 FILE No: Strata Plans-General 

FROM: Mike Tippett, Manager Community & Regional BYLAW NO: 
Planning 

SUBJECT: Strata Plans 

RecommendationlAction: 
Committee direction regarding a future presentation on strata plans, and an outline of key points 
to be discussed in the presentation, are both requesied. 

Relation to the Corporate Strateaic Plan: NIA 

Financial Impact: (Reviewed by Finance Division: MA)  

Backqround: 
The following matter was referred from the Engineering & Environmental Services Committee 
meeting of January 25, 2012: 

"(Engineering & Environmental Services) Staff were asked to advise the Planning and 
Development Depadment fhaf Elecforal Area Directors would like a refresher on how sfrafa lots 
are created". 

Staff is prepared to make a general presentation on the different types of strata lots and the 
processes by which they are created.   ow ever, if we had the reasons that the "refresher" on 
strata presentation is requested, it would allow us to hit the target so to speak, with respect to 
any concerns that the EASC members may have. Depending upon the issues identified at this 
Committee meeting, we could arrange for a guest speaker or two, if specialized knowledge that 
staff do not possess is required. 

The direction of the Committee on this point will ensure that staff can prepare a well-rounded 
presentation that addresses all key concerns. 

Submitted by, 

Manager 
Community and Regional Planning Division 

Approved by: 

Planning ;nd Development Depaimeni 



utes of the Annual General Meeting of electoral Area A 
Mill BaylMalahat Parks and Recreation Committee 

Meeting was held February 9"' 2012 at 7:00 pm at the Mill Bay Comnunity 
League Hall. 
In attendance were the appointed meinbers of the committee which are 
Clyde Ogilvie, David Gall, and Joan Pope. In attendance was also David 
Crowe the alternated director for Area A. 
Mike Walker, director for Area A opened the meeting and thanked the public 
for attending. He explained that we needed to elect up to 5 members of the 
general public to sit on the parks committee. 
Director Walker then asked for nominations to the parks committee. 
Greg Farley, Ron Parson, Cathy Leslie, and April Tilson were nominated. 
Disector Walker asked 3 more times if there were anymore nominations, 
heai-ing none the foul- candidates were acclaimed. 
Director Walker then asked for nonlinations for a chair of the committee, 
David Gall was nominated, he accepted the iiomination, since no others were 
nominated, David Gall was acclaimed as the chair of the committee. 
Director Walker then turned the meeting over to Chair Gall. 
Chair Gall then asked for nominations for the position of recording 
secretasy. Joan Pope and Cathy Leslie were nominated to share the duties of 
recording secretary. Hearing no other nominations the two were acclaimed. 
A general discussion was held and it was decided to have another meeting 
Febl-uaiy 14' at Brentwood school to discuss the budget for the committee. 
Director Walker will instruct staffto be present at that meeting. 
Meeting adjourned at 8:00 pin 



Cowichan Valley Regional District 
Area A - Advisoiy Planning Commission Minutes 

February 13,2012 
Mill Bay Fire Hall Meeting Room 

Present: 
Committee Members: CliffBraaten, Pauline Hyde, Margo Johnston, Ted Stevens, Glenn 
Terrell 
Proposed Member: Ron Parsons 
Absenl: Archie Staats 

CVRD Personnel: 
Mike Walker, Director 
David Crowe, Altetnate Director 
Rob Conway, Manager - Developmnent Services Divisioli 
Mike Tippett, Manager - Community & Regional Plauuing 

Audience: 
Mark Wyatt 

The Director thanked a l l  of the members for volullteeiing their time called the meeting to 
order. He advised that the committee normally met on the second Tuesday of the month 
at 6:30 pin. He asked that the f i s t  order of business be to elect a Chair, Vice-Chair and 
Secretary. Nolninations were made and the following were elected: 

Chair - Ted Stevens 
Vice-Chair - Cliff Braatell 
Secretaiy - Glenn Terrell 

Margo Johustoll agreed to be the alternate Secretary. 

Ted Stevens assumed the Chair and asked Cliff Bratten to Chair this meeting. Mr. Bratten 
agreed and assumed the Chair. He explained that the ppurpose of this meeting was to 
review Gle 1-A-1 ITUP, an application by Malahat Holdings Ltd., for a temporary use 
permit (TUP). Cornnittee members 11d received a briefmg document from staff prior to 
the meeting. The Chair asked the Applicant, Mark Wyatt to present an overview of his 
application to the Committee. 

New Business: 
Application for Temporary Use Permit (Malahat Holdings Ltd.) No. 1-A-11 TUP 



Mr. Wyatt provided background on the application. He explained that rock crush will be 
needed for his development, Ocean Terrace. Lot 72, the subject property for this TUP 
contains a rock formation, which will provide fill required for the Ocean Terrace 
development. He has obtained a pennit from Ministry of Mines (pennit number Q-8-109, 
Mines# 161 0529) that will provide for the drilling, blasting and removal of the material 
but he requires a T W  from the CVRD to crush the rock on site. He also explained that 
this is a business unit and he would likely sell material fiom this site to other 
developments. 

If the CVRD does not issue a TW, the material would have to be hauled away to be 
crushed, thus creating substantial truck traffic and noise on adjacent roads and the 
highway. 

Mr. Wyatt provided a nu&ber of maps and diagrams and explained the layout of the lot 
and the topography. He advised that this propelty was not sufficiently large to provide a 
stand-alone forest operation. 

In suuunary, Mr. Wyatt commented that this application was a colnmoll sense proposal. 
Moving rock crush a short distance to the development site is a much better approach 
thaukuclting it long distances to be crushed. It saves he1 and there is less impact on the 
environment. The hours of the operation would be 9 - 5, Monday to Friday and closed on 
the weekends. He is subject to inspections by the Ministry of Mines and must file various 
reports. He also co~nmented that the closed residential property was about I h away. 

APC Questions and Discussion: 

1. Staff explained that the issuance of a TW was an alternative to re-zoning. A TW 
typically is for a three-year period and can be renewed for anotller three-year 
period. 

2. Mr. Wyatt was asked to clarify his comment on the storage of construction 
mateiials on the site. He explained that it appeared to him to be more 
environmentally fiiendly ti bring construction debris from the Ocean Terrace 
development to the site, sort it, and then buck out the material to its final 
destination - rather than trucking small quantities of material on a regular basis. 
This would require a different application to the CVRD at a future date. 

3. Mr. Wyatt was asked about the area and size of the rock foimation. He referred to 
the diagram and explained that the area was about 10% of the total lot. He also 
explained that the amount of material that could be extracted was finite. He 
expected that ifthe econo~ny is conducive to developme~lt, they would likely 
complete the removal of the rock within 5 - 6 years. He also explained that this 
rockknob is the only part of the lot that is covered by the mining pennit. 

4. Mr. Wyatt was asked about the agency refei-rals mentioned in the briefmg 
document and about the buffer of trees on the site. He advised that as far as he 



knew, there were no comments received in objection to their application. He 
further explained that the buffer of bees between the highway and the site would 
not be disturbed. 

5. Questions were raised about the length of the miuiug pennit and the access roads 
to the site. Mr. Wyatt explained that there is no expiration to the mining permit 
unless there is a violation of the teins. He commented that the reference to 
Saugster Road in the staff report was an error based on the original application 
that was developed. The c u ~ e n t  access is by the gate on the highway. In the 
future, the access could be provided by the development of Butterfield Road. 

6. In conclusion, Mr. Wyatt reviewed tbat the issuance of a T W  would allow the 
rock to be crushed 011 site, and delivered to the development site. This would be a 
mucli more environmentally friendly approach than trucking the rock off site to 
another location to be crushed. 

The Chair tl~anked Mr. Wyatt for his presentation. 

Staff was asked to clarify if there was any additional public process. Mr. Conway advised 
that a public notice would be provided but there would be no hearing required. 

The Chak asked tlie committee to pmvide their view of the application. 

APC Recommendation: 
The co11Mittee was unanimous in recommending approval of the application. 

Director Walker then aslred for volunteers to sit on the Joint Advisory Planning 
Commission (APC). The follo\ving mnembe~s agreed to serve on the committee: 
Ted Stevens, Cliff Braaten, Margo Johnston, Glenn Tenell, Ron Pa-sons 

Director Walker then asked staff to provide a br iehg to the APC members on their role. 
It was explained that the APC is not the final authority in decision-making but provides a 
valuable resource to the Director a ~ d  Board by providing their views on various 
applications. It was suggested that members attempt to view the subject sites by 
contacting staff to a m g e  for a tour. 

Date of the Next Meeting: March 13", 2012 at 6:30 pm. 

Motion: To adjourn the meetu~g at 6:18 pm. 
Moved: Margo Johnston Seconded: Ted Stevens - CARRJED 



Area B (Shawnigan Lake) Parks and Recreation Commission 

February 16, 2012 - 6:30 

Attendees: Margaret Symon, Al Brunet, Kelly Musselwhite, Bruce Fraser, Bill Savage, Catherine 
Whittome, Michael Miller, Lori Treloar 

Guests: Brian Jackson, Brendan Joyce 

Scribe: Lori Treloar 

Minutes: January 2012 minutes approved 

Minutes: Margaret Symon thanked Bill Savage for scribing in January. Bill S. suggested that it 
was only fair that everyone take turns with the minutes. Some members felt that they were too 
busy or that they would not produce efficient minutes but Margaret S. advised that every 
member of the co~nmission should participate and do the best that we can. 

CVRD Updates - Michael Miller 

Michael Miller reviewed the projects that are in progress. Michael M. advised that it would cost 
$8500 for the hydro hookup for Shawnigan Hills park. The washroom building at Shawnigan 
Hills will be finished hopefully by the end of March but definitely in time for the spring ball 
season. A change was made to the roof design to make it a more attractive and comfoliable 
place. He suggested that it would be great to shingle the roof gable. Agreed by the commission. 
Bill S mentioned that he had cedar available, due to an agreement with the CVRD, for potential 
small projects on site such as a utility shed, cedar sign and fencing. The commission reminded 
Michael M. of the monetary donation and promise of planis by Doug Makaroff. These would 
help with the landscaping plans at the entrance to the park. Michael will contact him. The 
commission supports the landscape design and cedar sign concepts put forward by Michael M. 
with the following suggestions: I) that the CVRD pursue acquisition of"rescue plant material" 
and promised monetary donation from LFC; 2) to use available cedar for signage and fencing; 
3) to plant the front entrance early in the spring, rather than waiting until May (summer 
students); 4) to talkto Gaileen Flaman about playground design. 

Catherine made the motion: "The commission supports a children's playground and its 
placemenf as suggested but we wouldlike fo be involved in the decision o f  whaf 
playground equipmenf is chosen." All in favour. Approved. 

A split rail fence will be considered as a barrier around the children's playground. We have a 
budget of $25000 for Old Mill Park. The trails need work in low areas. Michael M. suggested a 
dry-pack cart path material. He also suggested that there were areas near the entrancelparking 
lot that could use fencing and some landscape upgrades with native plants. The signs should be 
updated as well. The parking lot needs to be organized into more formalized parking, and also 
needs re-surfacing. 

Road Ends 

Margaret S. noted that the Area B P&R budget for 2012 had been approved by the commission 
for the management of an initial 3 road ends in this fiscal year. The CVRD has advised that too 
much time and resources are required to manage more than three road ends. Brian Farquhar 



will address this issue with the commission at the next meeting. Brian F feels that MOT will 
consider the acquisition of road ends on a case by case basis and only a few per year. It is a 
time management issue. Brian J asked whether site plans for each road end would help the 
cause? Michael M suggested that we arrange a special meeting to discuss the road ends issue 
and the previous road end studies with Brian F. It was also suggested that there could be a 
representative from MOT at the meeting. 

Catherine W made the following motion: "The acquisition/possession andlor management 
o f  the road ends around Shawnigan Lake are a high priorify for the commission and 
require immediate action. As a commission, we feel fhaf it i s  imperative io acquire all o f  
the road ends from the priority lisf submiffed fo  the CVRD in January2072. We do not 
believe that every road end needs money for development at this time, a s  some will 
remain natural and ofhers require some resforation which could be achieved with 
volunfeer help"A1l in Favour. Approved. 

RCMP Boathouse 

The commission believes that the relocation of the RCMP Boat, which is currently moored off 
Millicent Road, to a new location at Shawnigan Wharf on Thrush Road, is essential. The 
Regional Board has approved a necessary hurdle in the lease application. The Commission 
plans to meet with the SL Improvement District to discuss this issue and the road ends. 

Shawnigan Hills Park 

Michael advised that the windows in thewashroom building will be obscure glass to ensure 
privacy. 

The S.L. Beach Estates Greenbelts 

The ~bmmission requests an update from Brian Farquhar regarding the progress to date of the 
Park Place encroachment. This request was initiated at our Oct 201 1 meeting. The map 
provided to the commission does not identify all of the green belts. We request that these maps 
not be posted and that a correct map be provided to the commission. 

Commission Expansion 

The Regional Director, Bruce Fraser, and the commission will continue to consider expanding 
the number of commission members. Margaret Swill contact Bruce F to discuss further. 

Shawnigan Triathlon 

The next meeting for the triathlon will be the first Thursday of March. Volunteers are needed 

Shawnigan Focus 

Margaret S appreciates the work that the newspaper is doing in the community. Lori T 
suggested that the commission consider organizing nature walks such as the one mentioned in 
Margaret S's recent article. Margaret S said that she would look into it. 



Director's Report 

Bruce F had concerns that the commission was limited to three road ends by the CVRD and 
recommended that we pursue the twelve that were outlined as priority. Bruce F i s  willing to 
follow up for support. Bill S and A1 B made the observation that the commission does not 
consider the acquisition as a budget issue as many of the road ends will not need financial 
support. Michael M observed that some of the road ends are as simple as cleaning up the 
waterfront, adding signage and upgrading trails. The community wants to controllstop 
encroachment but CVRD has no authority to control encroachment- MoTi does. Michael WI 
feels that the CVRD with one bylaw officer could not cope with issues that will arise with multiple 
road ends. The CVRD has no jurisdiction below the high water mark. 
-Worthington: According to Bruce F, the CVRD and MoTi are referral agencies. The Provincial 
Approving officer has the final approval and follows the legal zoninglstrata bylaws. In this case, 
the APC recommendations were considered, but the Approving officer could not stop the 
development, he could only add additional, specific requirements to the plan. It has preliminary 
layout approval. In addition, the Surveyor General has approved the natural boundary change. 
In essence, the CVRD initially established the future approval of the density of the development 
by allowing them to hookup to the North water system. 
-Bill S brought up the question of whetherthe commission has the right to choose the specific 
land desired for park in a subdivision situation. Michael M and Bruce F agreed that the 
commission can ask, but they cannot dictate. 

Bill S brought to the attention of the commission that the CVRD has a W3 zoning at the Galley 
for their commercial purpose on the lake. A map shows that the marina is encroaching far 
beyond its actual jurisdiction. It is felt by the commission that this bylaw should be adhered to as 
the boats that use the marina are largely from out of the area with no stake in the lake as such. 
Adding more boats to the lake traffic is not beneficial to the watershed or the community. 

Next meeting: March 15, 2012 at Shawnigan Lake Community Centre. 



Area D Parks Commission General Meeting Minutes 
Bench School 

February 20,2012 

Meeting called to order: 6:35pm 

Present: Kerrie Talbot, Roger Southem Steve Garnett, Lori Iamidinardo, 
Bruce Clarke, Dave Nisbet 

Regrets: Megan Stone 

Minutes f?om previous meeting: Approved 

New Business 
Proposed subdivisioil - Lanes Rd. 

Motion: to recommend approval of ravine dedication with developer to also provide: 

- Off road walking trail 3111 wide along south side of lot 15, then north along top of bank, 
then east along north boundary of lot 1 to Lmes Rd. 

-Protection of Raviue environment from top of bank 

- Off road walking trail along Lanes Rd., the safety of pedestrians and cllildren being of 
great concern. 

Approved. Carried. 

What Rd. off road walking trail 

Motion: to request CVRD staff to advance plans for Wilmot Rd. /Cowichan Bay Rd. 
off road walking trail and initiate this project. 

Approved. Canied. 

Meeting adjourned 8:05pm 



Minutes of Electoralkea I (YouboWMeade) Parks CommissianMeeting Md on February 14,2012 .$lJ'- 5 
UTES OF ELECT0 A I (UoubouMeade Greek) S 

COMMISSION RiZEETING 

DATE: Febmary 14,2012 
TIME: 7:OOpm 

M W T E S  of the Electoral Area I Parks Coinmission Meeting held on the above noted date and time 
in Youbou Upper Hall, Youbou, BC. Called to order by chair at 7:02pm. 

PRESENT: 
Chairperson: Marcia Stewart 
Vice-ch~~erson:  Gerald Thorn 
Members: Dan Nickel, Gillian Scott, Ken Wilde 

ALSO PRESENT: 
Director: Pat Weaver 
Alternate Director: 
Secretary: Tara Daly 

REGRETS: Dave Charney 
GUESTS: Trisha and John Waddington 

ACCEPTANCE OF AGENDA 
It was Moved and Seconded to accept the a~e~zda  with additions under New Business - 

Rezoning of the Cottages at Marble B q  
MOTION CARRZED 

ACCEPTANCE OF MINUTES 
It was Moved ai7dSeconded that the minutes of January 10, 2012 be accepted. 

MOTION CARRlED 

BUSINESS ARISING 
e the flag has been taken down at Arbutus Park by G. Tllom 

CORRESPONDENCE 
0 None 

DELEGATION 
e dust, etc wit11 logging h c k s  travelling through Youbou is not only a health concern (breathing, 

astlma, allergies) but the quality of life is being potentially compromised 
a folty-seven (47) tmcks were counted in one day and there is a likelihood that number is low 
0 rerouting of the trucks andfor a truck wash seem to be more proactive than higliway sweeping 

which has proven to be ineffective 
a the Waddingtom showed a video that co~&ms the dust problems 
a Director Weaver noted she has been in contact with Andy Newel of Ministry of Higl~ways m d  

Miastructwe and Jeff of Mainroad Contracting; she doesn't believe a truck wash will happen 
because of the cost; she agrees with the ineffectiveness of higliway sweeping and the potential 
health problems 

* Commission members suggested taking the video to Shaw Gable for airing on the local 
network; the Waddinigtons were also invited to the AGM to present the video along with a 
discussion on the next steps to be tdcen to rectlfy the situation - these including a possible 



hhutes  of Electoral Area I (YoubouiMeade) Parks Commission Meeting held an Februay 14,2012 

protest day 

DIRECTOR'S REPORT 
s continuing to work on the dust problem witlzin Youbou and beyond as dust has been a problem 

farther down the road 
e Critical Intersection Lights - Beaver Road & Indian Road and Youbou Road & No~th Shore 

Road are asking for lights in their area and Cedar Road would like to lave theirs shaded (BC 
Hydro is looking into shadmg but not removing lights) 

a Rights-of-way -in the Marble Bay area there are problenls with garbage being dumped on the 
ROWs and residents of Youbouw-ould like to have more ROWs accessible 

a Youbou Lauds Development -the iinfm~atioii sent to the government to obtain ~e 
Certificate of Compliance for the remediation work has made it to the top of the pile, hopefully 
a decision by April 2012; because the ecouoiny is slow, the s ta t  of the developinent is 
uncertain - Cornrnission nzenlbers asked ifthe garbage that has accu7~zuZated on thepvoperty 
could be disposed of noting that Wilderness Watch had offered to partner with the developers 
in disposing of it 
Director Weaver said that she has been doing a lot of reading to gain knowledge of the various 
areas of interest for Area I; it is a big learning curve 

a Sightline changes at intersection of Meade Creek Road and Youbou Road - Commission 
member asked of the status of this area as it was a condition of Woodland Shores development; 
Director Weaver noted the property is privately owned but that MOT1 is wanting to survey and 
attempt to buy allowing for the realignment to go forward 

COWICHAN LAKE WCREATION 
m Safety Audit has been completed for Arbutus Park ($1500 paid by CLR); still needs to be 

determined what areas will be impro17ed according to the audit 
a Budget Meeting - Tl~ursday, Febrwy 23'* 
a Revenue is up - bowling, roller derby, pickle ball, ald afterscl~ool propa311 are happening at 

the Youbou Hall regularly; call John C&gs at CLR for any other recreation suggestions 
e Pest Exterminator - has been doing monthly cllecks at the hall for rodents and ants; seems to 

be working well 
a Commission Members suggested that it may be a good idea to approach some of the non- 

profit organizations (Rotary Club, Kimuien Club, Lions Club, Elks Club) for donations for 
upgrades at Arbutus Park 

CHAIRPERSON'S REPORT . None 

COWICHAN VALLEY REGIONAL DISTRTCT 
e CLR Audit - fwdiugs will be reviewed at a February 20" meeting looking for direction with a 

report for the Parks March meeting 
Healthy Communities for Recreation grant - should have a report for the Parks April 
meeting 

0 Concession at Little League Park - Health Depaitment is doing a cleanliness assessment 
with a repolt to the Parks March meeting 

0 Water Testing at Little League Park - to determine if the water is potable as it is still on a 
well system; no report as of yet 

B Boundary adjusiment io Price Park- no update 



Mindes of Electoralkea I (YouboulMcade) Parks Commissior~ Meeting held on February 14,2012 - 3 -  

OLD BUSINESS - Right o f  Ways - G. 711om shared maps withM. Stewart who will have then1 copied for 
Commission members; currently the ROWS at Sunset, Nantree, and Alder Crescent (Arbutus 
Park currently uses this area as parking) a e  accessible; Commission should determine which 
accesses to pursue and have an idea of ongoing mainte~~ance costs; application to MOT1 would 
only be made official when all information haas been gathered 

NEW BUSINESS 
s Annual General Meeting - Sunday, February 26,2012 at lpm; hall is booked and the Fire 

Clief & Fire Commission have beell contacted; Director Weaver will hold an Open House 
after the Fire Commission AGM with one of the topics being dust control; there is no AGM for 
Parks as all members terms expire December 3 1,2012 

* Gatekeepers for 2012 - K. Wilde for Little League Park, G. Thom for Mile 77 Park, Stoker 
Park will need someone new as Roger Wiles has moved 
Rezoning at the Cottages at Marble Bay - CVRD staff is proposing a covenant fiom existing 
property to Bald Mountain Park aarea; when asked for comments, the Parks Commission 
reaffirn~ed the Commission 'sprior recomnzendation~o~n 2011 that land be secured as a fee- 
sirnple dedication to the Regional District and conznzuniiy for a trail corridor between Marble 
Bay Park and Bald Mountain Park, and furthernzore that the Parks Com~izission is not in 
favour of easements or right-ofiuys for public trails across private residentialp~opevties due 
fo inherent administrative issues. Looking at the topography of t11e area, which appears to be 
steep, the Comnission is also conceined about management of the proposed trail. 

ADJOURNMENT 
It was Moved and Seconded that the meeting be adjourned 8t40pm. 

MOTION CARRIED 

NEXT MEETING 
Mach 13,2012 
7pm at Youbou Upper NaU 

/s/ Tara Daly 
Secretay 

Items for March agenda: 
Election of Chair and Vice-Chair 
Confurnation of Meeting Dates 


